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Briefings on How To Use the Federal Register

For information on briefings in Washington, DC, and
Austin, TX, see announcement on the inside cover of
this issue.

Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

To access CFR volumes via the World Wide Web, and to
find out which volumes are available online at a given
time users may go to:

O http://www.access.gpo.gov/nara/cfr

New titles and/or volumes will be added to this online
service as they become available. The initia titles
introduced include:

O Title 20 (Parts 400-499)—Employees’ Benefits
(Social Security Administration)

O Title 21 (Complete)—Food and Drugs (Food and Drug
Administration, Drug Enforcement Administration, Office of
National Drug Control Policy)

O Title 40 (Almost complete)—Protection of Environment
(Environmental Protection Agency)

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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Presidential Documents

Title 3—

The President

[FR Doc. 96-30054
Filed 11-21-96; 8:45 am]
Billing code 3190-01-P

Presidential Determination No. 97-5 of November 20, 1996

Findings with Respect to the Trade Agreement With
Turkmenistan

Memorandum for the United States Trade Representative

Pursuant to my authority under subsection 405(b)(1) of the Trade Act of
1974 (19 U.S.C. 2435(b)(1)), | have determined that actual or foreseeable
reductions in United States tariffs and nontariff barriers to trade resulting
from multilateral negotiations are satisfactorily reciprocated by Turkmenistan.
I have further found that a satisfactory balance of concessions in trade
and services has been maintained during the life of the Agreement on
Trade Relations between the United States of America and Turkmenistan.

You are authorized and directed to publish this memorandum in the Federal

Register.
YO /M

THE WHITE HOUSE,
Washington, November 20, 1996.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE
8 CFR Part 3

28 CFR Part 0

[EOIR No. 116F; AG Order No. 2062-96]
RIN 1125-AA17

Executive Office for Immigration

Review; Board of Immigration Appeals;
Board Members

AGENCY: Executive Office for
Immigration Review, Justice.
ACTION: Final rule.

SUMMARY: This final rule expands the
Board of Immigration Appeals (Board)
to fifteen permanent members,
including fourteen Board Members and
a Chairman. This expansion is necessary
because of the Board’s increasing
caseload. In order to maintain an
effective, efficient system of appellate
adjudication, it has become necessary to
increase the number of Board Members.
EFFECTIVE DATE: This final rule is
effective November 22, 1996.

FOR FURTHER INFORMATION CONTACT:
Margaret M. Philbin, General Counsel,
Executive Office for Immigration
Review, Suite 2400, 5107 Leesburg Pike,
Falls Church, Virginia 22041, telephone:
(703) 305-0470.

SUPPLEMENTARY INFORMATION: This final
rule provides for an expansion of the
Board of Immigration Appeals to a
fifteen-member permanent Board. This
expansion is necessary because of the
Board’s increasing caseload. To
maintain an effective, efficient system of
appellate adjudication, it has become
necessary to increase the number of
Board Members. This change will allow
the Board to sit in five permanent
member panels of three. In addition,
this change will further enhance
effective, efficient adjudication while
providing for en banc review in
appropriate cases. This rule amends 8

CFR part 3 and 28 CFR part 0 to reflect
the new fifteen member Board.

Compliance with 5 U.S.C. 553 as to
notice of proposed rulemaking and
delayed effective date is unnecessary
because this rule relates to agency
procedure and practice.

Regulatory Flexibility Act

In accordance with 5 U.S.C. 605(b),
the Attorney General certifies that this
rule does not have a significant
economic impact on a substantial
number of small entities.

Executive Order 12866

The Attorney General has determined
that this rule is not a significant
regulatory action under Executive Order
No. 12866, and accordingly this rule has
not been reviewed by the Office of
Management and Budget.

Executive Order 12612

This rule has no Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with Executive Order No.
12612.

Executive Order 12988

The rule complies with the applicable
standards provided in sections 3(a) and
3(b)(2) of Executive Order No. 12988.

List of Subjects

8 CFR Part 3

Administrative practice and
procedure, Immigration, Lawyers,
Organizations and functions
(Government agencies), Reporting and
recordkeeping requirements.

28 CFR Part 0

Authority delegations (Government
agencies), Government employees,
Organization and functions
(Government agencies), Whistleblowing.

For the reasons set forth in the
preamble, part 3 of title 8 of the Code
of Federal Regulations and part O of title
28 of the Code of Federal Regulations
are amended as follows:

PART 3—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

1. The authority citation for part 3 is
revised to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1103,
1252 note, 1252b, 1362; 28 U.S.C. 509, 510,
1746; sec. 2, Reorg. Plan No. 2 of 1950, 3
CFR, 1949-1953 Comp., p. 1002.

Subpart A—Board of Immigration
Appeals

§3.1 [Amended]

2.In §3.1, paragraph (a)(1) is
amended by removing the word
“eleven” in the second sentence and
adding in its place the word “fourteen.”

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

3. The authority citation for part 0
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 515-519.

Subpart U—Executive Office for
Immigration Review

§0.116 [Amended]

4. Section 0.116 is amended by
removing the word *‘eleven” in the first
sentence and adding in its place the
word “fourteen.”

Dated: November 14, 1996.

Janet Reno,

Attorney General.

[FR Doc. 96—-29699 Filed 11-21-96; 8:45 am]
BILLING CODE 4410-19-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration.

ACTION: Interim final rule with request
for comments and Interpretive Ruling
and Policy Statement 96-2 (IRPS 96-2).

SUMMARY: The purpose of this interim
Interpretive Ruling and Policy
Statement is to permit federal credit
unions to restructure their fields of
membership consistent with the recent
Court of Appeals decision (‘“‘the
Decision’) and District Court order
(“the Order”’) limiting federal credit
unions’ ability to serve eligible credit
union members and new select groups.
NCUA recognizes that this interim
policy will not provide complete relief
to all multiple group federal credit
unions, since any interim policy must
meet the requirements set forth in the
Decision and the Order. Similarly, this
interim policy does not assist
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individuals who wish to obtain, but do
not currently have, access to federal
credit unions as a result of the Decision.
This interim policy is intended to
provide limited and temporary relief
until the legal issues with respect to the
Decision are finally resolved. NCUA is
also issuing a final amendment to
update its rules entitled ‘“Organization
and Operations of Federal Credit
Unions.”

DATES: The interim rule is effective
November 14, 1996. Comments must be
received on or before February 1, 1997.
ADDRESSES: Comments should be
directed to Becky Baker, Secretary of the
Board. Mail or hand deliver comments
to: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428. Fax
comments to (703) 518-6319. Post
comments on NCUA's electronic
bulletin board by dialing (703) 518—
6480. Please send comments by one
method only.

FOR FURTHER INFORMATION CONTACT: J.
Leonard Skiles, President, Asset
Management and Assistance Center,
4807 Spicewood Springs Road, Suite
5100, Austin, Texas 78759, or telephone
(512) 795-0999; Stephen E. Austin,
Director of Supervision, Office of
Examination and Insurance, 1775 Duke
Street, Alexandria, Virginia, or
telephone (703) 518-6360, Lynn K.
McLaughlin, Program Officer, at the
above address and telephone number,
Michael J. McKenna, Acting Associate
General Counsel, Office of General
Counsel, at the above address or
telephone (703) 518-6540.
SUPPLEMENTARY INFORMATION: In 1982,
safety and soundness concerns
prompted the NCUA Board to revise
chartering policy consistent with the
Federal Credit Union Act to permit the
combination of multiple groups with
unlike common bonds. Such
combinations could be accomplished
through the chartering process,
amendment of the charter, or by way of
merger to form a single credit union.
Another primary reason for the policy
change was to provide small groups of
people who did not have the resources
to charter their own credit unions access
to credit union service.

In First National Bank and Trust Co.,
et al. v. NCUA, the U.S. Court of
Appeals for the District of Columbia
Circuit invalidated certain select group
additions to the field of membership of
a North Carolina credit union (‘“‘the
Decision™). In the context of that case,
the Court ruled that groups with unlike
common bonds could not be joined to
form a single credit union. Furthermore,
in the consolidated cases of First

National Bank and Trust Co., et al. v.
NCUA and the American Bankers
Association v. NCUA, et al., the District
Judge issued a nationwide injunction
ordering that federal credit unions are
immediately barred from adding select
groups without the same common bond
to their fields of membership (*“‘the
Order”’). The District Court further
ordered that federal credit unions are
prohibited from adding any new
members to select groups which were
added pursuant to the multiple group
policy. The Order adversely impacts
approximately 158,000 select groups in
3,586 multiple group federal credit
unions. NCUA has analyzed the impact
of the Order and has determined that it
has created and will continue to create
disruption in the operations of credit
unions. Equally important, a significant
number of persons in small groups will
be denied access to credit union
services. This is particularly
burdensome and harmful to persons in
low to moderate income communities.

The Court of Appeals, in its Decision,
recognized that NCUA may identify and
approve interpretations that provide
broader common bonds than NCUA'’s
current **single employer” policy. This
interim policy, therefore, affords some
relief to the federal credit unions
affected by the Order by allowing them
to restructure their existing fields of
membership within the limits of the
Federal Credit Union Act as construed
in the Decision. NCUA will continue to
pursue all available legal means to seek
reversal of the Decision and Order. The
interim policy is not intended to
exhaust NCUA's authority to interpret
the common bond provisions. NCUA
will continue to review possible
chartering and field of membership
policy changes in an effort to permit
federal credit unions to exercise to the
fullest extent possible their ability to
serve those who want or need credit
union service.

This interim policy takes effect
immediately upon adoption by the
NCUA Board and is effective until
further notice. To the degree this policy
is inconsistent with IRPS 941, as
amended by IRPS 96-1, those policies
are superseded and this policy
statement is controlling. More
specifically, the select group policies
and those procedures related to the
select group polices, such as the
Streamlined Expansion Procedure, are
superseded. To the extent any action
taken pursuant to this interim policy is
more restrictive than any future revision
of this interim rule requires, then the
more restrictive provisions adopted by
the credit unions can be modified. To
the extent any action taken pursuant to

this interim rule is less restrictive than
any future revision of this interim rule
requires, then the less restrictive
provisions adopted by credit unions
will not be unilaterally revoked by
NCUA.

The NCUA Board has adopted three
basic substantive changes to current
chartering and field of membership
policy as set forth in IRPS 94-1 as
amended by IRPS 96-1. These changes
include adding a fourth definition of
occupational common bond,
streamlining the documentation
requirements for a community charter,
and adding a subset to the community
charter option.

Occupational Common Bond

IRPS 94-1, and previous policy
statements by NCUA since 1982,
allowed the combination of unlike
common bond groups. Federal credit
unions that utilized the multiple group
policy and now have select groups
within their fields of membership must
now designate a core common bond.
This designation of a core common
bond is extremely important and must
be completed by March 1, 1997. New
field of membership expansions will not
be permitted unless a core common
bond has been designated. Those groups
that are not within the core common
bond cannot be served, except that
members of record as of October 25,
1996, can still receive service from the
credit union. New members can only be
added from the core common bond.

Consistent with the Decision in First
National Bank and Trust Company, et
al. v. NCUA, the NCUA Board is adding
a fourth definition of occupational
common bond. Under previous policy,
an occupational common bond was
based on:

» Employment (or a long-term
contractural relationship equivalent to
employment) in a single corporation or
other legal entity;

« Employment in a corporation or
other legal entity with an ownership
interest in or by another legal entity;
and

* Employment in a corporation or
other legal entity which is related to
another legal entity (such as a company
under contract and possessing a strong
dependency relationship with another
company).

Pursuant to this interim policy, an
occupational common bond
incorporates any charter based on
employment in a trade, industry, or
profession. This type of common bond
can include employment at any number
of corporations or other legal entities,
that while not under common
ownership, share a common bond by
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virtue of producing similar products or
providing similar services. While there
is some latitude in defining trade,
industry, or profession, the groups must
have a close nexus. NCUA will evaluate
such factors as the nature, size and
diversity of the trade, industry, or
profession and the geographic limits
associated with the proposed charter.
For example, all manufacturing
enterprises in Seattle, Washington,
would not qualify since manufacturing,
in and of itself, is overly broad and
would include manufacturing of all
types of products. However, all
computer software manufacturers in
Seattle would qualify, since it relates to
a specific type of manufactured product.
This type of common bond charter can
be similar to, but distinguishable from,
a common bond based on a single
corporation. For example, all Navy
personnel would qualify as a single
corporation (employer), but all teachers
would not. The latter would be a
profession and subject to certain
limitations as discussed below. NCUA
will interpret the industry standard in a
manner consistent with the Act and
Congressional purpose.

Further examples of this type of
occupational common bond include all
textile workers, all coal miners, or the
medical profession. Federal credit
unions with this type of occupational
common bond can only provide credit
union service to those qualifying groups
within the credit union’s operational
area. For example, a credit union
located in California may serve the oil
industry, but such groups must be
within the operational area of the credit
union’s service facilities.

As defined in IRPS 94-1, operational
area is that area which, as determined
by NCUA, in its sole discretion, may
reasonably be served by the service
facilities that will be accessible to the
groups in the field of membership. The
operational area will vary depending on
the location of the credit union. For
example, the operational area for a
credit union in an urban area may be
smaller than the operational area for a
credit union in a sparsely populated
rural district.

An existing credit union that wishes
to serve a trade, industry, or profession
must first designate its occupational
common bond. This requirement does
not apply to a new charter. This could
be the original core common bond group
or another group within its field of
membership. For example, a credit
union that serves primarily teachers, but
whose original core common bond was
municipal employees, could designate
teachers or “‘education” as it
occupational common bond. It would

then be able to add new members from
that occupational group. However, the
designation must come from an existing
group within its current field of
membership. For example, a credit
union that serves primarily teachers,
could not be redesignated as a credit
union serving the auto industry if the
auto industry is not already included in
the field of membership.

To designate its common bond, the
credit union must submit a request to
the appropriate regional director. If the
request is approved, the credit union
may immediately begin serving all
groups within its previously existing
field of membership meeting this
occupational common bond definition.
Credit unions that have groups within
their fields of membership that do not
meet this new definition, cannot add
new members from those groups. For
these groups, credit unions can only
serve members of record as of October
25, 1996.

To add new groups from within the
new occupational common bond, the
credit union must apply and obtain
written approval of the regional
director. The application letter must
demonstrate that the group is within the
common bond, the group has provided
a written request for service, the group
presently does not have service
available, and the group is within the
operational area of one of the credit
union’s service facilities. If the group to
be added was previously served by
another credit union but has lost service
as a result of the court decisions, the
credit union wishing to add the group
must consult with the other credit union
prior to submitting its application to
NCUA.

Community Chartering Policy

NCUA’s community chartering policy
is not affected by the ongoing litigation.
However, the NCUA Board is making
two changes to the community
chartering policy that are consistent
with the Federal Credit Union Act in
order to provide all federal credit
unions with further options in
restructuring their fields of membership.

First, the documentation requirements
for a community charter have been
streamlined. A credit union that wants
to serve anyone who lives, works,
worships, or goes to school in a
community area must still meet the
long-standing community criteria. For
example, the community must have
clearly defined geographic boundaries
that are recognized as a distinct
neighborhood, community, or rural
district. However, the documentation
required to demonstrate that the
proposed service area is a well-defined

community has been streamlined. This
will greatly facilitate the expeditious
processing of community charters.

The “well defined neighborhood,
community or rural district”
requirement will automatically be met if
the area to be served is in a single
political jurisdiction or portion thereof,
and if the population of the requested
political jurisdiction does not exceed
1,000,000. If the area to be served is not
contained within a single political
jurisdiction or if the population of the
area exceeds 1,000,000, then more
detailed documentation is necessary to
support that the proposed area is a well-
defined community. Generally, the
political subdivision will most often
coincide with a “county”, or its political
equivalent, and any portion thereof.

Except as noted below, a credit union
seeking a community charter must
contact all the credit unions with a
service facility in the proposed service
area. The applicant credit union should
provide the comments of any
overlapped credit unions in the area,
and the regional director will conduct a
standard overlap analysis. An overlap
analysis may result in denial of the
charter, change in the community
boundaries, or use of exclusionary
clauses. Documentation reflecting
support for the charter application is
still required, except as noted below.

Second, while NCUA traditionally has
interpreted the field of membership
authority for “‘groups within a well-
defined neighborhood, community, or
rural district’”” to encompass all groups
within that community, a subset of a
community charter credit union (called
*‘group community’’) is now authorized.
This type of community charter is
available to those wishing to serve
specific occupational, associational, and
community groups within a well-
defined neighborhood, community, or
rural district. The requirements for a
group community parallel those
required of a community charter.
However, if a multiple group credit
union is converting to a group
community, then a business plan,
overlap analysis, and evidence of
community support is not required.

Upon converting to a group
community charter, the credit union
will immediately recover the ability to
add new members from all groups that
were previously served by the credit
union (i.e., at the time of the Order) and
that are located within the community.
New members from existing groups
outside the community cannot be served
by the group community. To add new
groups from within the community, the
credit union must receive prior approval
by submitting an application to the
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regional director documenting that the
group is within the community, the
group has provided a written request for
service, and whether the group
presently has credit union service
available.

If the credit union wishes to add a
group that was previously served by
another credit union, but has lost
service as a result of the court decisions
concerning common bond, the federal
credit union wishing to add the group
must consult with the other credit union
and provide the results of that
consultation in its application to NCUA.
A determination as to whether that
group can be added will be made based
on a review of any safety and soundness
concerns and the needs of the group.

Associational Common Bonds

No amendments to the associational
common bond requirements are
included in this interim policy. After
review of the associational common
bond requirements in IRPS 94-1 as
amended by IRPS 96-1, the Board
determined that the policy allows for
many types of associations to qualify as
eligible groups. However, any
associational credit union with multiple
groups must designate a core common
bond.

Emergency Mergers

NCUA is issuing clarifying
amendments to the provisions
concerning emergency mergers and
purchase and assumptions consistent
with the Order and Decision. Further,
NCUA is removing the 12 month
insolvency limitation since it is not
required by the Federal Credit Union
Act.

Regional Action

This policy is not self-executing.
Credit Unions must receive the approval
of NCUA before restructuring their
fields of membership to serve either
specified groups within a single
common bond of “trade, industry, or
profession’ or specified groups within a
“well-defined community.” Once
approval is granted by NCUA, a federal
credit union can serve new members
from all of its previously approved
groups that fall within the newly
defined field of membership.

Effective Date; Interim Rule; Comment
Period

Although this amendment is being
issued as an interim final rule and is
effective immediately, the NCUA Board
encourages interested parties to submit
comments. Comments may be submitted
on or before February 1, 1997.

Federal credit unions are suffering
irreparable injury due to the injunction
issued in the consolidated cases of First
National Bank and Trust Co., et al. and
the American Bankers Association v.
NCUA, et al. Since 1982, federal credit
unions have been permitted to diversify
their membership base through the
addition of select groups. This ability
has strengthened federal credit unions
and reduced losses to the NCUSIF and
extended credit union service to
millions of persons who would not
otherwise be eligible to join a credit
union.

The inability to add new members
from existing select groups effectively
begins the process of divesting those
groups from the credit union. This has
an immediate effect of cutting off
service to millions of potential members
and adversely affecting credit unions.
This adverse effect on credit unions
poses potential safety and soundness
concerns with respect to the National
Credit Union Share Insurance Fund.

Therefore, the Board finds it is
necessary and appropriate to act
expeditiously in this matter in order to
allow credit unions to partially
restructure their fields of membership. If
this rule is not effective immediately,
credit unions and their members will
continue to be adversely impacted.
Accordingly, the Board for good cause
finds that (i) pursuant to 5 U.S.C.
553(b)(3)(B), notice and public
procedure are impracticable,
unnecessary, and contrary to the public
interest, and (ii) pursuantto 5 U.S.C.
553(d)(3), the rule shall be effective
immediately and without 30 days
advance notice or publication. Further,
NCUA has determined that this is not a
major rule under 5 U.S.C. Chapter 8,
and shall be effective immediately.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a regulation may have on a
substantial number of small credit
unions (primarily those under $1
million in assets). This interim rule will
not have a significant economic impact
on a substantial number of small credit
unions and therefore a regulatory
flexibility analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
amendments do not increase paperwork
requirements under the Paperwork
Reduction Act of 1995 and regulations
of the Office of Management and Budget
(OMB). 60 FR 44978 (August 29, 1995).

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. This interim
regulation makes no significant changes
with respect to state credit unions and
therefore, will not materially affect state
interests.

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on November 14, 1996.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR

part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 12 U.S.C. 1601, et seq.,
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 12 U.S.C. 4311
4312.

2. Section 701.1 is revised to read as
follows:

§701.1 Federal credit union chartering,
field of membership modifications, and
conversions.

National Credit Union Administration
practice and procedure concerning
chartering, field of membership
modifications, and conversions are set
forth in Interpretive Ruling and Policy
Statement 94-1 Chartering and Field of
Membership Policy (IRPS 94-1) as
amended by IRPS 96-1 and IRPS 96-2.
Copies may be obtained by contacting
NCUA at the address found in
§792.2(g)(1) of this chapter. The
combined IRPS are incorporated into
this section.

(Approved by the Office of Management and
Budget under control number 3133-0015.)
Note: The text of the Interpretive Ruling
and Policy Statement (IRPS 94-1) does not
and the following amendments will not
appear in the Code of Federal Regulations.

3. In IRPS 94-1, Chapter 1, Section
Il.A is revised to read as follows:

11.A.—Occupational Common Bonds

11.LA.1—General

A federal credit union may include in a
single occupational common bond, any and
all persons who share that common bond.
NCUA permits a person’s membership
eligibility in an occupational common bond
to be established in four ways:
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« Employment (or a long-term contractual
relationship equivalent to employment) in a
single corporation or other legal entity makes
that person part of an occupational common
bond of employees of the entity;

* Employment in a corporation or other
legal entity with an ownership interest in or
by another legal entity makes that person part
of occupational common bond of employees
of the two legal entities;

« Employment in a corporation or other
legal entity which is related to another legal
entity (such as a company under contract and
possessing a strong dependency relationship
with another company) makes that person
part of an occupational common bond of
employees of the two entities; or

¢ Employment based on a trade, industry,
or profession.

An occupational common bond based on a
trade, industry, or profession must include a
geographic limitation. This limitation does
not apply to any other occupational common
bonds. However, a proposed or existing
federal credit union may limit its field of
membership to a specific geographic area.

So that NCUA may monitor any potential
field of membership overlaps, each group to
be served (e.g., employees of subsidiaries,
franchisees, and contractors) must be
separately listed in Section 5 of the charter.

The corporate or other legal entity (i.e., the
employer) may also be included in the
common bond—e.g., “ABC Corporation and
its subsidiaries.” The corporation or legal
entity will be defined in the last clause in
Section 5 of the credit union’s charter.

Some examples of single occupational
common bonds are:

« Employees of the Scott Manufacturing
Company who work in Chester,
Pennsylvania. (common bond—same
employer);

« Employees of the Scott Manufacturing
Company. (common bond—same employer
without geographic limitation);

« Employees, elected and appointed
officials of municipal government in Parma,
Ohio. (common bond—same employer with
geographic limitation);

« Employees of the federal government.
(common bond—single sponsor);

« Employees of Johnson Soap Company
and its subsidiary, Johnson Toothpaste
Company, who work in Augusta and
Portland, Maine. (common bond—parent and
subsidiary company with geographic
limitation);

« Employees of the Department of
Defense—civilian and U.S. Army. (common
bond—same employer without geographic
limitation);

« Employees of those contractors who
work regularly at the U.S. Naval Shipyard in
Bremerton, Washington. (common bond—
employees of contractors with geographic
limitation);

« Employees, doctors, medical staff,
technicians, medical and nursing students
who work in or are paid from Boston Medical
Center. (single corporation); or

« Employees of JKL, Incorporated and
STU, Incorporated working for the XYZ Joint
Venture Company in Los Gatos, California.
(common bond—same employer—ongoing
dependent relationship).

Some examples of insufficiently defined
single occupational groups are:

» Employees of manufacturing firms in
Seattle, Washington. (no defined sponsor or
industry);

» Persons employed or working in
Chicago, Illinois. (no occupational common
bond); or

» Employees of all colleges and
universities in the State of Texas. (not a
single occupational common bond; although
this may qualify as an occupational common
bond based on trade).

11.A.2—Trade, Industry, or Profession

A common bond based on employment in
a trade, industry, or profession can include
employment at any number of corporations
or other legal entities that—while not under
common ownership—have a common bond
by virtue of producing similar products or
providing similar services. Because this type
of common bond is the most expansive and
has overlap implications, a geographic
limitation is required. In general, a
geographic limitation corresponds to the
credit union’s operational area. Also, each
employee group to be served must be
separately listed in Section 5 of the credit
union charter.

While proposed or existing credit unions
have some latitude in defining a trade,
industry, or profession occupational common
bond, it can not be defined so broadly as to
include groups in fields which are not
closely related. For example, all textile
workers or all government employees in a
limited geographic area (including federal,
state, and local) may qualify under this
category. However, employees of all
manufacturing companies would not. The
common bond relationship must be one that
demonstrates a commonality of interests
within a specific trade, industry, or
profession. More than one federal credit
union may serve the same trade, industry, or
profession.

Some examples of trade, industry, or
profession common bonds are:

» Employees and teachers who work for
universities and colleges in Austin, Texas.
(same profession; acceptable if within the
credit union’s operational area);

» All persons working in the educational
system in Atlanta, Georgia. (same trade,
acceptable if within the credit union’s
operational area);

» Employees of the federal, state, and
municipal governments in Fairfax County,
Virginia. (same industry; acceptable with a
geographic limitation, i.e., within the credit
union’s operational area);

» Employees of the coal mining industry in
Erie County, Pennsylvania. (same industry;
acceptable if within the credit union’s
operational area); or

» Persons working as Certified Public
Accountants in Los Angeles, California.
(same profession; acceptable if within the
credit union’s operational area).

Some examples of insufficiently defined
trade, industry, or profession common bonds
are:

» Employees and teachers who work for
public schools. (same trade, but no
geographic limitation); or

« Employed persons in Maryland. (no
common bond—no specified trade).

11.A.3—Common Bond Amendments

11.A.3.a—Designation of Common Bond

The chartering and field of membership
policies effective prior to the implementation
of this interim policy statement allowed for
the combination of multiple select groups
that did not share the same common
endeavor, purpose or interest to form a single
credit union. These policies have been
suspended. Accordingly, It is now necessary
for those federal credit unions that were
chartered, or expanded their field of
membership pursuant to the multiple select
group policies, to designate a core field of
membership, i.e., a common bond. Credit
unions must designate a core common bond
by March 1, 1997. If a credit union fails to
designate its core common bond, NCUA will
designate the original core group as its
common bond.

The core common bond can be defined as
the employee group that constituted the field
of membership, i.e., its core group, at the
time of charter. The core common bond can
also be defined as any group in the credit
union’s field of membership, including a
common bond of trade, industry, or
profession. If a group other than the one that
constituted the core common bond at the
time of charter is designated as the core
common bond, then the newly designated
core common bond must receive NCUA's
concurrence. To change the core common
bond the credit union must submit a written
request to NCUA for approval. The
designation of a core common bond does not
apply to community charters.

The designation of a core common bond is
critical for the following reasons:

* New members can be accepted only from
the designated core common bond;

« Future field of membership expansions
will be based on the designated core common
bond;

« Only members of record, as of October
25, 1996, of select groups that do not have
the same designated core common bond can
continue to be served; and

* Once a core common bond has been
designated, it can not be changed. However,
in those cases where there is a valid safety
and soundness concern or a different
common bond group is acquired as a result
of an emergency merger, the credit union
may request a new designation.

11.A.3.b—Documentation Requirements

A charter applicant or existing
occupational federal credit union that
submits a request to amend its charter to add
new groups must provide documentation to
establish that the occupational common bond
requirement has been met.

All amendments to an occupational
common bond credit union’s field of
membership, except the designation of the
original core common bond, must be
approved by the regional director. The
regional director may approve an amendment
to expand the field of membership if:

e The common bond requirements of this
section are satisfied,
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¢ The group to be added has provided a
written request for service to the credit
union;

« The group presently does not have credit
union service available (if credit union
service is available, the region must conduct
an overlap analysis), other than through a
community credit union; and

* The occupational common bond is based
on a trade, industry, or profession only if the
group is within the operational area of one
of the credit union’s service facilities.

If the credit union wishes to add a group
that was previously served by another credit
union, but has lost service as a result of the
court decisions concerning common bond,
the federal credit union wishing to add the
group must consult with the other credit
union and provide the results of that
consultation in its application to NCUA. A
determination as to whether that group can
be added will be made based on a review of
any safety and soundness concerns and the
needs of the group.

4. In IRPS 94-1, Chapter 1, Section
I1.C is revised to read as follows:

11.C—Community Charters

11.C.1—General

A community credit union is permitted to
serve persons who live in, worship in, go to
school in, or work in a “well-defined
neighborhood, community or rural district.”
A subset of a community charter is a group
community, which permits a credit union to
serve specific occupational, associational,
and community groups within that same well
defined area. Although there are differences
in documentation requirements for a group
community charter, the definition of a “‘well
defined neighborhood, community or rural
district” is the same.

11.C.2—General Community Charter Criteria

NCUA policy is to limit a community to a
single, geographically well-defined area
where residents have common interests or
interact. NCUA recognizes four types of
affinity on which a community common
bond can be based—persons who live in,
worship in, go to school in, or work in the
community. Businesses and other legal
entities within the community boundaries
may also qualify for membership. More than
one community credit union may serve the
same community area.

Given the diversity of community
characteristics throughout the country and
NCUA'’s goal of making credit union service
available to all eligible groups, NCUA has
established the following requirements for
community charters:

« The geographic area’s boundaries must
be clearly defined; and

« The charter applicant must establish that
the area is recognized as a well defined
“neighborhood, community, or rural
district.”

Some examples of community charter
definitions are:

« Persons who live, work, worship, or go
to school in, and businesses located in the
area of XYZ City bounded by Fern Street on
the north, Long Street on the east, Fourth
Street on the south, and EIm Avenue on the
west.

» Persons who live or work in Green
County, Maine.

» Persons who live, worship, go to school
in, or work in and businesses and other legal
entities located in Independent School
District No. 1, DuPage County, Illinois.

Some examples of insufficiently defined
community charter definitions are:

» Persons who live or work within and
businesses located within a ten-mile radius
of Washington, D.C. (Not a recognized
neighborhood, community, or rural district).

» Persons who live or work in the
industrial section of New York, New York.
(No clearly defined boundaries).

11.C.3—Documentation Requirements for a
Community Charter

For a community charter, any political
jurisdiction or portion thereof, excluding
state boundaries, automatically qualifies as a
well-defined community, if the population of
the requested political jurisdiction does not
exceed 1,000,000. If the area to be served is
not contained within a single political
jurisdiction, or if the population of the area
to be served exceeds 1,000,000, the credit
union should provide to NCUA for approval,
if available, the following documentation to
support that it is a well-defined community:

» The defined political jurisdictions;

» Major trade areas (shopping patterns and
traffic flows);

» Shared/common facilities (for example,
educational, medical, police and fire
protection, school district, water, etc.);

* Organizations and clubs within the
community area;

* Newspapers or other periodicals
published for and about the area;

» Maps designating the areas to be served;

» Common characteristics and background
of residents (for example, income, religious
beliefs, primary ethnic groups, similarity of
occupations, household types, primary age
group, etc.); and

» History of area.

Except for a group community, the
following information must be provided to
support a need for a community credit union:

« A list of credit unions presently in area
and evidence that these credit unions were
contacted regarding the community charter.
If available, provide the opinion of the
overlapped credit unions; and

* Written documentation reflecting
support for the charter application, field of
membership expansion, or conversion to a
community credit union. This may be in the
form of letters, surveys, studies, pledges, or
a petition. Other types of evidence may also
be acceptable.

11.C.4—Business Plan

Business plans are required of all credit
unions expanding their community
boundaries or converting to a community
charter (except for a credit union converting
to a group community). The business plan for
a community federal credit union should
comply with the requirements of Chapter 1,
Section IV.A.4.b, except that a summary of
survey results is not required.

11.C.5—Community Service Area

The service area for a community federal
credit union is the area defined in its charter

usually with north, south, east, and west
boundaries. If the community is a recognized
political jurisdiction, the service area may be
defined by the applicable political
jurisdiction, such as “DEF Township,
Kansas™ or “GHI County, Minnesota.”

11.C.6—Group Community

A group community charter is available to
those wishing to serve specific occupational,
associational, and community groups within
a well-defined neighborhood, community, or
rural district.

An example of a group community
common bond definition is:

« The following groups within Smithson
County, Pennsylvania: Employees of HAC
Corporation and Smith and Wesson Firearms,
who work in Smithson County,
Pennsylvania; members of the Greater
Smithson County Ruritan Club who qualify
for membership in accordance with its
bylaws in effect on November 9, 1996;
members of the First Amish Church in
Smithson County, Pennsylvania; members of
the National Rifle Association in Smithson
County, Pennsylvania, who qualify for
membership in accordance with its bylaws in
effect on November 9, 1996; and members of
the Greystone Electric Membership
Cooperative in Smithson County,
Pennsylvania.

A group community charter must receive
regional director approval to expand its field
of membership to include new groups within
that community. The regional director may
approve the amendment if the request
supports:

¢ The group is within the defined
geographical area;

¢ The group has provided a written request
for service to the credit union; and

* Whether the group presently has credit
union service available from an occupational
or associational credit union.

If the credit union wishes to add a group
that was previously served by another credit
union, but has lost service as a result of the
court decisions concerning common bond,
the federal credit union wishing to add the
group must consult with the other credit
union and provide the results of that
consultation in its application to NCUA. A
determination as to whether that group can
be added will be made based on a review of
any safety and soundness concerns and the
needs of the group.

5. In IRPS 94-1, Chapter 2, Section
I11.B is amended by removing the words
“within 12 months” and adding a new
paragraph at the end of the section to
read as follows:

IHL.B. > * *

If the continuing and merging credit union
do not have the same core common bond,
then the continuing credit union’s core
common bond will be controlling for future
common bond expansions. However, the
continuing credit union may, at the time of
the emergency merger, request a
redesignation to the merging credit union’s
core common bond. Subsequent field of
membership expansions must be based on a
single designated core common bond.
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However, the continuing credit union may
serve new members of the merging credit
union’s core common bond and members of
record as of October 25, 1996, of the non-core
common bond groups.

6. In IRPS 94-1, Chapter 2, Section
I11.C is amended by adding a new
paragraph at the end of the section to
read as follows:

HL.C.* * *

If the continuing and the purchased and
assumed credit unions do not have the same
common bond, then the continuing credit
union’s core common bond will be
controlling for future common bond
expansions. However, the continuing credit
union may, at the time of the P&A, request
a redesignation to the purchased and
assumed credit union’s core common bond if
the P&A meets the emergency merger criteria.
Subsequent field of membership expansions
must be based on a single designated
common bond. However, the continuing
credit union may serve new members of the
purchased and assumed credit union’s core
common bond and members of record as of
October 25, 1996, of the non-core common
bond groups.

[FR Doc. 96-29886 Filed 11-21-96; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 950
[No. 96-80]

Revision of Financing Corporation
Operations Regulation

AGENCY: Federal Housing Finance
Board.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending its
regulation on Financing Corporation
(FICO) operations to comply with new
statutory requirements and to eliminate
provisions that have been rendered
obsolete by statutory changes. The
interim final rule is consistent with the
goals of the Regulatory Reinvention
Initiative of the National Performance
Review.

DATES: The interim final rule will
become effective on November 22, 1996.
The Finance Board will accept
comments on the interim final rule in
writing on or before December 23, 1996.
ADDRESSES: Mail comments to Elaine L.
Baker, Executive Secretary, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.
Comments will be available for public
inspection at this address.

FOR FURTHER INFORMATION CONTACT:
Christine M. Freidel, Assistant Director,

Financial Management Division, Office
of Policy, 202/408-2976, or Janice A.
Kaye, Attorney-Advisor, Office of
General Counsel, 202/408-2505, Federal
Housing Finance Board, 1777 F Street,
N.W., Washington, D.C. 20006.

SUPPLEMENTARY INFORMATION:
I. Statutory and Regulatory Background

A. FICO Obligations

The Federal Savings and Loan
Insurance Corporation (FSLIC)
Recapitalization Act of 1987 amended
the Federal Home Loan Bank Act (Bank
Act) by adding a new section 21
directing the establishment of FICO. See
Public Law 100-86, Title IIl, section
302, 101 Stat. 585 (Aug. 10, 1987),
codified at 12 U.S.C. 1441. On August
28, 1987, the Finance Board’s
predecessor, the former Federal Home
Loan Bank Board (FHLBB), chartered
FICO to recapitalize the former FSLIC.
To raise funds for that purpose,
Congress authorized FICO to issue up to
$10.825 billion in public debt. See 12
U.S.C. 1441(e)(1) (1987) (superseded).
From 1987 to 1989, FICO issued $8.17
billion in 30-year obligations, the
proceeds of which were used to resolve
failed savings associations. Congress
terminated FICO’s debt issuance
authority in 1991, effectively capping
FICO’s borrowings at the then
outstanding $8.17 billion in
obligations.1

To assure repayment of the $8.17
billion principal amount of the FICO
obligations, section 21(g)(2) of the Bank
Act requires FICO to invest in, and hold
in a segregated account, certain
enumerated securities that will have a
principal amount payable at maturity
approximately equal to the aggregate
amount of principal on the FICO
obligations. See 12 U.S.C. 1441(9)(2).
Accordingly, the principal on FICO
bonds was defeased by using Federal
Home Loan Bank (FHLBank) retained
earnings to purchase 30-year zero
coupon United States Treasury
securities that have a face value
sufficient to retire the FICO bonds at
maturity. These securities currently are
held in a segregated account at the
Federal Reserve Bank of New York.

B. FICO Expenses

Pursuant to section 21 of the Bank
Act, FICO may incur two categories of
expenses: (1) administrative expenses,

1See Pub. L. 102-233, Title I, section 104, 105
Stat. 1762 (Dec. 12, 1991), codified at 12 U.S.C.
1441(e)(2). Fifteen percent of the outstanding FICO
bond principal matures in the year 2017, 57 percent
matures in 2018, and the remaining 28 percent
matures in 2019. See General Accounting Office,
Deposit Insurance Funds Report, 11 n.5 (Mar. 1995).

which include general office and
operating expenses, and (2) non-
administrative expenses, which include
the almost $800 million in interest due
each year until maturity of the last FICO
obligation, issuance costs, and
custodian fees. See id. 1441(b)(7), (f)(2),
(9)(5). The FHLBanks pay FICO’s
administrative expenses in accordance
with a statutory formula based on the
percentage of FICO stock held by each
FHLBank. See id. 1441(b)(7).

There are four statutory sources of
funds to pay FICO’s non-administrative
expenses. Under section 21(f)(1) of the
Bank Act, FICO has authority to use
assessments previously assessed against
insured institutions (i.e., FSLIC-insured
thrifts) under the special assessment
provisions that were in effect prior to
enactment of the Financial Institutions
Reform, Recovery and Enforcement Act
of 1989 (FIRREA). See id. 1441(f)(1),
1441(f) (1987 superseded); Public Law
101-73, Title V, section 512(13), 103
Stat. 406 (Aug. 9, 1989). Funds from this
source have been exhausted and are no
longer available.

To the extent pre-FIRREA assessments
are insufficient to cover FICO’s non-
administrative expenses, under section
21(f)(2) of the Bank Act, FICO has first
priority to impose and collect
assessments against each Savings
Association Insurance Fund (SAIF)
member that is a savings association.
See 12 U.S.C. 1441(f)(2) (1996). FICO’s
assessment authority is subject to the
approval of the Board of Directors of the
Federal Deposit Insurance Corporation
(FDIC), and must be made in the same
manner as assessments are made by the
FDIC. Id. To date, FICO’s assessments
on SAIF member savings associations
have been the major or sole source of
revenue to pay FICO’s non-
administrative expenses, i.e., FICO’s
interest, issuance, and custodial costs.

Effective January 1, 1997, the Deposit
Insurance Funds Act of 1996 (Funds
Act) amends FICO’s assessment
authority under section 21(f)(2) of the
Bank Act. See Public Law 104-208,
Title I, Subtitle G, 110 Stat. 3009 (Sept.
30, 1996). Section 2702 of the Funds Act
eliminates the provision granting FICO
first priority to make assessments and
changes FICQO’s assessment base from all
SAIF member savings associations to all
depository institutions insured by the
FDIC. See 12 U.S.C. 1441(f)(2) (1997).
Beginning with the first assessment in
1997, FICO has authority, with the
approval of the Board of Directors of the
FDIC, to assess all insured depository
institutions to cover the interest
payments due on FICO obligations and
FICO’s issuance costs and custodian
fees. Id. However, until the earlier of



59312

Federal Register / Vol. 61, No. 227 / Friday, November 22, 1996 / Rules and Regulations

December 31, 1999 or the date on which
the last savings association ceases to
exist, the assessment rate FICO imposes
on an insured depository institution
with respect to any BIF-assessable
deposits must be 1/5 of the assessment
rate FICO imposes on an insured
depository institution with respect to
any SAIlF-assessable deposits. Id.
1441(f)(2)(A). For purposes of the FICO
assessment, the term ‘‘BIF-assessable
deposit” means a deposit that is subject
to assessment for purposes of the Bank
Insurance Fund (BIF) under the Federal
Deposit Insurance Act (FDI Act),
including a deposit that is treated as a
BIF-insured deposit under section
5(d)(3) of the FDI Act, and the term
“SAIlF-assessable deposit” means a
deposit that is subject to assessment for
purposes of the SAIF under the FDI Act,
including a deposit that is treated as a
SAIF-insured deposit under section
5(d)(3) of the FDI Act.2 Absent statutory
changes or unforeseen fluctuations in
the assessment base, FICO anticipates
that assessments on insured depository
institutions will provide sufficient
funds to pay its non-administrative
expenses.

However, if funds available from pre-
FIRREA assessments and assessments
on all insured depository institutions
are insufficient to cover FICO’s non-
administrative expenses, section 21(f)(3)
of the Bank Act authorizes FICO to use
FSLIC Resolution Fund (FRF)
receivership proceeds that are not
required by the Resolution Funding
Corporation to fund its principal fund.
Id. 1441(f)(3). If the funds available
pursuant to the three sources provided
by section 21(f) of the Bank Act are
insufficient to pay FICO’s interest
expenses, section 5(d)(2) of the FDI Act
provides that the Secretary of the
Treasury may order the transfer to FICO
of exit fees assessed against insured
depository institutions that participated
in transactions by which they switched
deposit insurance funds. See id.
1815(d)(2)(E), (F).

C. FICO Regulations

The operating authority for FICO
initially appeared in part 592 of the
FHLBB’s regulations. When Congress
abolished the FHLBB in 1989, it
transferred regulatory and supervisory
authority over FICO to the Finance
Board. See FIRREA, section 401, 103
Stat. 183, codified at 12 U.S.C. 1437
note; FIRREA, Title V. The Finance

2See id. 1441(f)(4); Funds Act section 2710.
Section 5(d)(3) of the FDI Act attributes to BIF or
SAIF the deposits of an insured depository
institution that has undergone a conversion
transaction by which it switched deposit insurance
funds. See 12 U.S.C. 1815(d)(3).

Board derives its authority over FICO
from the provisions of section 21 of the
Bank Act. See 12 U.S.C. 1441. Under
sections 21 (b)(8) and (c), the FICO
Directorate 3 and FICO’s exercise of its
statutory powers are subject to such
regulations, orders, and directions as the
Finance Board may prescribe. Id.
1441(b)(8), (c). In addition, under
section 21(j), the Finance Board has
authority to prescribe any regulations
necessary to carry out the provisions of
section 21, including regulations
defining terms used in section 21. Id.
1441(j). In September 1989, pursuant to
the authority granted by section 21 of
the Bank Act, the Finance Board deleted
part 592 of the FHLBB’s regulations and
promulgated the current rules regarding
FICO’s operating authority at part 950 of
its regulations. See 54 FR 38589, 38592—
38598 (Sept. 19, 1989), codified at 12
CFR part 950.

The statutory changes made by the
Funds Act require that corresponding
amendments be made to the provisions
of the FICO operations regulation that
concern FICQO’s assessment authority. In
addition, the changes made by the
Funds Act, as well as prior statutory
changes that terminated FICO’s debt
issuance authority, see supra, have
rendered obsolete many of the existing
provisions of part 950. Accordingly, the
Finance Board is amending part 950 to
comply with new statutory
requirements, eliminate provisions that
have been rendered obsolete, and clarify
the practices and procedures of the
Finance Board and FICO.

11. Analysis of the Interim Final Rule

A. Elimination of Obsolete Provisions

The Finance Board has determined
that the following provisions of part
950, which relate to or concern issuance
of FICO debt obligations, are no longer
required and therefore should be
eliminated in their entirety: §950.4
Authority to issue obligations; § 950.6
Minority participation in public
offerings; 8 950.10 Capital assessments
of Federal loan banks [sic]; §950.11
Establishment, maintenance and
funding of reserve account; and in
§950.1, definitions of the terms
“deficient bank,” ‘“‘excess amount,”
“FSLIC Resolution Fund,” “Funding
Corporation,” *“‘net earnings,” and
“remaining bank.” Streamlining part
950 by repealing these provisions is
consistent with the goals of the
Regulatory Reinvention Initiative of the
National Performance Review.

3The FICO Directorate is the managing body of
FICO. See id. 1441(b)(1).

B. Implementation of New Statutory
Requirements

Section 950.8(a) of the interim final
rule continues the current requirement
that FICO determine the anticipated
interest expenses on its obligations at
least semiannually.

In §950.8(b), the Finance Board has
implemented the provisions of the
Funds Act that authorize FICO to assess
all insured depository institutions,
rather than just SAIF members, to cover
FICO’s non-administrative expenses.
See supra part I(B). The term “‘insured
depository institution,” which replaces
the definition of “SAIF member” in
§950.1, has the same meaning as in
section 3 of the FDI Act, namely, “any
bank or savings association the deposits
of which are insured by the [FDIC]

* * * See 12 U.S.C. 1813(c)(2). For
purposes of part 950, the term “‘non-
administrative expenses’ means
custodian fees, issuance costs, and
interest on Financing Corporation
obligations. Custodian fees include any
fees or expenses FICO incurs in
connection with the establishment or
maintenance of, or the transfer of any
security to, or maintenance of any
security in, the segregated account
established to safeguard the securities
that defease the principal amount of the
FICO obligations. See supra part I(A).
This is the same meaning given to the
term ‘““custodian fees” in section
21(9)(5)(B) of the Bank Act. See 12
U.S.C. 1441(g)(5)(B). Issuance costs
include fees and commissions FICO
incurs in connection with the issuance
or servicing of its obligations. The
regulation provides an illustrative list
that includes costs the Finance Board
has to date determined to be issuance
costs.

Section 950.8(b)(1) authorizes FICO,
with the approval of the Board of
Directors of the FDIC, to impose against
and collect from each insured
depository institution an assessment
sufficient to pay its non-administrative
expenses. FICO must make the
assessment in the same manner as the
FDIC makes assessments under section
7 of the FDI Act. See 12 U.S.C. 1817.

Subject to the statutory limits on
assessment rates with respect to BIF-
and SAIF-assessable deposits, see supra
part 1(B), §950.8(b)(2) requires FICO to
determine at least semiannually and to
advise the FDIC and any collection
agent of the rate(s) of the assessment it
will assess against insured depository
institutions in order to pay its non-
administrative expenses. In determining
the assessment rate(s), FICO must
consider historical data regarding
assessment collections and current
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information concerning the SAIF and
BIF deposit base and the location of
insured depository institutions that is
available only to the FDIC. Accordingly,
the FDIC will provide such accurate,
complete, and timely information as
FICO may require to carry out its
statutory responsibilities to pay its non-
administrative expenses by setting the
assessment rate(s) and imposing an
assessment against all insured
depository institutions.

To facilitate collection of the FICO
assessment, § 950.8(b)(3)(i) requires
FICO to collect assessments in
accordance with section 21(f)(2) of the
Act and the provisions of this
regulation, and permits assessment
collection through a collection agent.
Currently, the FDIC collects and
processes FICO’s assessment pursuant
to a memorandum of understanding
between FICO and the FDIC. The FDIC
handles administrative tasks, such as
computing each institution’s
assessment, issuing invoices notifying
institutions of the amount to be paid
and the date of payment, and arranging
for the collection of the assessment
through the payments system. The
Finance Board expects the assessment
process to continue to operate in a
similar fashion. Further, § 950.8(a)(3)(ii)
authorizes each FHLBank to establish
and maintain a demand deposit account
for any insured depository institution
located in the FHLBank’s district
regardless of whether the institution is
a FHLBank member.

Sections 950.8 (c¢) and (d) of the
interim final rule, which concern FICO’s
authority to receive FRF receivership
proceeds and exit fees, see supra part
I(B), restate without substantive change
the provisions found currently in
§8950.12 (b)(2) and (b)(3), respectively.

C. Clarifying Current Regulatory
Requirements

The remainder of the interim final
rule clarifies and reorganizes provisions
that appear in the current FICO
operations regulation. The following
provisions of the interim final rule
restate provisions of the current rule
without substantive change: In §950.1,
definitions of the terms “Act,” “Bank or
Banks,” “Directorate,” “FDIC,” and
“Office of Finance;” §950.2 FICO'’s
general operating authority; § 950.3
FICO Directorate’s authority to establish
investment policies and procedures;
§950.4 book-entry procedure for FICO
obligations; and §950.5 FICO’s
authority to use the services of FHLBank
or Office of Finance officers, employees,
or agents to carry out its functions.

Section 950.6 of the interim final rule,
which concerns FICO’s budget and

expenses, is a revision of §950.8 of the
current rule. To provide increased
flexibility, paragraphs (a) and (b) require
FICO to submit to the FICO Directorate,
and the FICO Directorate to submit in
turn to the Finance Board, FICO’s
budget of proposed expenditures for
approval annually rather than by a date
certain each year. Since the Finance
Board disseminates FICO’s approved
annual budget to the FHLBanks, the
requirement that FICO transmit a copy
of its budget to the FHLBanks is deleted.
Paragraphs (c) and (d) make clear that
FICO may not incur expenditures unless
they have been approved by either the
Finance Board or the FICO Directorate
within limits set by the Finance Board.

Consistent with current practice,
§950.7 of the interim final rule requires
the FHLBanks to pay FICO’s
administrative expenses. FICO
determines the amount of
administrative expenses each FHLBank
must pay in the manner provided by
section 21(b)(7)(B) of the Bank Act. See
12 U.S.C. 1441(b)(7)(B). The definition
of the term “administrative expenses”
in §950.1 is revised to reflect more
closely the format of the financial
documents provided by FICO to the
Finance Board and to make clear that
issuance costs are not administrative
expenses. See 12 U.S.C. 1441(b)(7)(C).
Consistent with current practice, the
interim final rule replaces the
requirement that FICO bill each
FHLBank at least semiannually with a
requirement that FICO bill the
FHLBanks periodically. Paragraph (c)
makes clear that FICO must adjust the
amount of administrative expenses the
FHLBanks must pay in any calendar
year, if, in the prior year, administrative
expenses have been approved by the
Finance Board, paid by the FHLBanks,
but not actually incurred by FICO.

Section 950.9 concerns reports FICO
must make to the Finance Board. To
reduce the regulatory reporting burden
on FICO and to provide increased
flexibility, the requirement that FICO
submit reports on a quarterly basis,
which appears in § 950.14 of the current
rule, is deleted. To ensure the current
relevance and utility of the information
provided in the reports FICO submits to
the Finance Board, the laundry list of
required information in the current rule
is replaced with a requirement that
FICO file reports containing such
information as the Finance Board may
direct.

To ensure compliance with the Bank
Act and Finance Board regulations,
8950.10 of the interim final rule
requires the Finance Board to examine
FICO’s operations at least annually.

I11. Notice and Public Participation

The Finance Board finds that the
notice and comment procedure required
by the Administrative Procedure Act is
unnecessary, impracticable, and
contrary to the public interest in this
instance. See 5 U.S.C. 553(b)(3)(B). The
Funds Act directs FICO to impose an
assessment on all insured depository
institutions on January 1, 1997. See
Funds Act section 2702. In order to
timely impose this assessment, the
FDIC, acting as FICO’s collection agent,
must promptly undertake a number of
administrative tasks, such as computing
each institution’s assessment, issuing
invoices that notify the institution of the
amount to be paid and the date of
payment, and arranging for the
collection of the assessment through the
payments system. This rule provides the
authority for FICO to proceed with the
assessment process. It would not be
possible for FICO to carry out its
statutory responsibilities if the rule is
subject to the notice and comment
process. Nevertheless, because the
Finance Board believes public
comments aid in effective rulemaking, it
will accept written comments on the
interim final rule on or before December
23, 1996.

1V. Effective Date

For the reasons stated in part I11
above, the Finance Board for good cause
finds that the interim final rule should
become effective on November 22, 1996.
See 5 U.S.C. 553(d)(3).

V. Paperwork Reduction Act

No collections of information
pursuant to the Paperwork Reduction
Act of 1995 are contained in this interim
final rule. See 44 U.S.C. 3501, et seq.
Consequently, the Finance Board has
not submitted any information to the
Office of Management and Budget for
review.

VI. Regulatory Flexibility Act

The Finance Board is adopting the
changes to part 950 in the form of an
interim final rule and not as a proposed
rule. Therefore, the provisions of the
Regulatory Flexibility Act do not apply.
See 5 U.S.C. 601(2), 603(a).

List of Subjects in 12 CFR Part 950

Federal home loan banks, Securities.

Accordingly, the Federal Housing
Finance Board hereby revises title 12,
chapter IX, subchapter C, part 950 of the
Code of Federal Regulations, to read as
follows:
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PART 950—OPERATIONS

Sec.

950.1 Definitions.

950.2 General authority.

950.3 Authority to establish investment
policies and procedures.

950.4 Book-entry procedure for Financing
Corporation obligations.

950.5 Bank and Office of Finance
employees.

950.6 Budget and expenses.

950.7 Administrative expenses.

950.8 Non-administrative expenses;
assessments.

950.9 Reports to the Finance Board.

950.10 Review of books and records.

Authority: 12 U.S.C. 1441(b)(8), (c), and (j).

§950.1 Definitions.

For purposes of this part:

(a) Act means the Federal Home Loan
Bank Act, as amended (12 U.S.C. 1421,
et seq.).

(b) Administrative expenses:

(1) Include general office and
operating expenses such as telephone
and photocopy charges, printing, legal,
and professional fees, postage, courier
services, and office supplies; and

(2) Do not include any form of
employee compensation, custodian fees,
issuance costs, or any interest on (and
any redemption premium with respect
to) any Financing Corporation
obligations.

(c) Bank or Banks means a Federal
Home Loan Bank or the Federal Home
Loan Banks.

(d) BIF-assessable deposit means a
deposit that is subject to assessment for
purposes of the Bank Insurance Fund
under the Federal Deposit Insurance Act
(12 U.S.C. 1811, et seq.), including a
deposit that is treated as a deposit
insured by the Bank Insurance Fund
under section 5(d)(3) of the Federal
Deposit Insurance Act.

(e) Custodian fees means any fee
incurred by the Financing Corporation
in connection with the transfer of any
security to, or maintenance of any
security in, the segregated account
established under section 21(g)(2) of the
Act, and any other expense incurred by
the Financing Corporation in
connection with the establishment or
maintenance of such account.

(f) Directorate means the board
established under section 21(b) of the
Act to manage the Financing
Corporation.

(9) Exit fees means the amounts paid
under sections 5(d)(2) (E) and (F) of the
Federal Deposit Insurance Act, and
regulations promulgated thereunder (12
CFR part 312).

(h) FDIC means the agency
established as the Federal Deposit
Insurance Corporation.

(i) Finance Board means the agency
established as the Federal Housing
Finance Board.

(i) Insured depository institution has
the same meaning as in section 3 of the
Federal Deposit Insurance Act.

(k) Issuance costs means issuance fees
and commissions incurred by the
Financing Corporation in connection
with the issuance or servicing of
Financing Corporation obligations,
including legal and accounting
expenses, trustee, fiscal, and paying
agent charges, securities processing
charges, joint collection agent charges,
advertising expenses, and costs incurred
in connection with preparing and
printing offering materials to the extent
the Financing Corporation incurs such
costs in connection with issuing any
obligations.

(I) Non-administrative expenses
means custodian fees, issuance costs,
and interest on Financing Corporation
obligations.

(m) Obligations means debentures,
bonds, and similar debt securities
issued by the Financing Corporation
under sections 21 (c)(3) and (e) of the
Act.

(n) Office of Finance means the joint
office of the Banks established under
part 941 of this chapter.

(o) Receivership proceeds means the
liquidating dividends and payments
made on claims received by the Federal
Savings and Loan Insurance Corporation
Resolution Fund established under
section 11A of the Federal Deposit
Insurance Act from receiverships, that
are not required by the Resolution
Funding Corporation to provide funds
for the Funding Corporation Principal
Fund established under section 21B of
the Act.

(p) SAIF-assessable deposit means a
deposit that is subject to assessment for
purposes of the Savings Association
Insurance Fund under the Federal
Deposit Insurance Act, including a
deposit that is treated as a deposit
insured by the Savings Association
Insurance Fund under section 5(d)(3) of
the Federal Deposit Insurance Act.

§950.2 General authority.

Subject to the limitations and
interpretations in this part and such
orders and directions as the Finance
Board may prescribe, the Financing
Corporation shall have authority to
exercise all powers and authorities
granted to it by the Act and by its
charter and bylaws regardless of
whether the powers and authorities are
specifically implemented in regulation.

§950.3 Authority to establish investment
policies and procedures.

The Directorate shall have authority
to establish investment policies and
procedures with respect to Financing
Corporation funds provided that the
investment policies and procedures are
consistent with the requirements of
section 21(g) of the Act. The Directorate
shall promptly notify the Finance Board
in writing of any changes to the
investment policies and procedures.

§950.4 Book-entry procedure for
Financing Corporation obligations.

(a) Authority. Any Federal Reserve
Bank shall have authority to apply book-
entry procedure to Financing
Corporation obligations.

(b) Procedure. The book-entry
procedure for Financing Corporation
obligations shall be governed by the
book-entry procedure established for
Bank securities, codified at part 912 of
this chapter. Wherever the term
“Federal Home Loan Bank security(ies)”
appears in part 912, the term shall be
construed also to mean “‘Financing
Corporation obligation(s),” if
appropriate to accomplish the purposes
of this section.

§950.5 Bank and Office of Finance
employees.

The Financing Corporation shall have
authority to utilize the officers,
employees, or agents of any Bank or the
Office of Finance in such manner as
may be necessary to carry out its
functions.

§950.6 Budget and expenses.

(a) Directorate approval. The
Financing Corporation shall submit
annually to the Directorate for approval,
a budget of proposed expenditures for
the next calendar year that includes
administrative and non-administrative
expenses.

(b) Finance Board approval. The
Directorate shall submit annually to the
Finance Board for approval, the budget
of the Financing Corporation’s proposed
expenditures it approved pursuant to
paragraph (a) of this section.

(c) Spending limitation. The
Financing Corporation shall not exceed
the amount provided for in the annual
budget approved by the Finance Board
pursuant to paragraph (b) of this section,
or as it may be amended by the
Directorate within limits set by the
Finance Board.

(d) Amended budgets. Whenever the
Financing Corporation projects or
anticipates that it will incur
expenditures, other than interest on
Financing Corporation obligations, that
exceed the amount provided for in the
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annual budget approved by the Finance
Board or the Directorate pursuant to
paragraph (b) or (c) of this section, the
Financing Corporation shall submit an
amended annual budget to the
Directorate for approval, and the
Directorate shall submit such amended
budget to the Finance Board for
approval.

§950.7 Administrative expenses.

(a) Payment by Banks. The Banks
shall pay all administrative expenses of
the Financing Corporation approved
pursuant to § 950.6.

(b) Amount. The Financing
Corporation shall determine the amount
of administrative expenses each Bank
shall pay in the manner provided by
section 21(b)(7)(B) of the Act. The
Financing Corporation shall bill each
Bank for such amount periodically.

(c) Adjustments. The Financing
Corporation shall adjust the amount of
administrative expenses the Banks are
required to pay in any calendar year
pursuant to paragraphs (a) and (b) of
this section, by deducting any funds
that remain from the amount paid by the
Banks for administrative expenses in the
prior calendar year.

§950.8 Non-administrative expenses;
assessments.

(a) Interest expenses. The Financing
Corporation shall determine anticipated
interest expenses on its obligations at
least semiannually.

(b) Assessments on insured depository
institutions. (1) Authority. To provide
sufficient funds to pay the non-
administrative expenses of the
Financing Corporation approved under
§950.6, the Financing Corporation shall,
with the approval of the Board of
Directors of the FDIC, assess against
each insured depository institution an
assessment in the same manner as
assessments are made by the FDIC
under section 7 of the Federal Deposit
Insurance Act.

(2) Assessment rate—(i)
Determination. The Financing
Corporation at least semiannually shall
determine the rate or rates of the
assessment it will assess against insured
depository institutions pursuant to
section 21(f)(2) of the Act and paragraph
(b)(1) of this section.

(ii) Limitation. Until the earlier of
December 31, 1999, or the date as of
which the last savings association
ceases to exist, the rate of the
assessment imposed on an insured
depository institution with respect to
any BIF-assessable deposit shall be a
rate equal to ¥s of the rate of the
assessment imposed on an insured

depository institution with respect to
any SAIlF-assessable deposit.

(iii) Notice. The Financing
Corporation shall notify the FDIC and
the collection agent, if any, of its
determination under paragraph (b)(2)(i)
of this section.

(3) Collecting assessments—(i)
Collection agent. The Financing
Corporation shall have authority to
collect assessments made under section
21(f)(2) of the Act and paragraph (b)(1)
of this section through a collection agent
of its choosing.

(i) Accounts. Each Bank shall permit
any insured depository institution
whose principal place of business is in
its district to establish and maintain at
least one demand deposit account to
facilitate collection of the assessments
made under section 21(f)(2) of the Act
and paragraph (b)(1) of this section.

(c) Receivership proceeds—(1)
Authority. To the extent the amounts
collected under paragraph (b) of this
section are insufficient to pay the non-
administrative expenses of the
Financing Corporation approved under
§950.6, the Financing Corporation shall
have authority to require the FDIC to
transfer receivership proceeds to the
Financing Corporation in accordance
with section 21(f)(3) of the Act.

(2) Procedure. The Directorate shall
request in writing that the FDIC transfer
the receivership proceeds to the
Financing Corporation. Such request
shall specify the estimated amount of
funds required to pay the non-
administrative expenses of the
Financing Corporation approved under
§950.6.

(d) Exit fees—(1) Authority. To the
extent the amounts provided under
paragraphs (b) and (c) of this section are
insufficient to pay the interest due on
Financing Corporation obligations, the
Financing Corporation shall have
authority to request that the Secretary of
the Treasury order the transfer of exit
fees to the Financing Corporation in
accordance with section 5(d)(2)(E) of the
Federal Deposit Insurance Act.

(2) Procedure. The Directorate shall
request in writing that the Secretary of
the Treasury order that exit fees be
transferred to the Financing
Corporation. Such request shall specify
the estimated amount of funds required
to pay the interest due on Financing
Corporation obligations.

§950.9 Reports to the Finance Board.

The Financing Corporation shall file
such reports as the Finance Board shall
direct.

§950.10 Review of books and records.
The Finance Board shall examine the
Financing Corporation at least annually
to determine whether the Financing
Corporation is performing its functions
in accordance with the requirements of
section 21 of the Act and this part.
By the Board of Directors of the Federal
Housing Finance Board.
Bruce A. Morrison,
Chairperson.
[FR Doc. 96-29748 Filed 11-21-96; 8:45 am)]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 93—NM-194-AD; Amendment
39-9814; AD 96-23-09]

RIN 2120-AA64
Airworthiness Directives; de Havilland

Model DHC-8-100 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain de Havilland
Model DHC-8-100 and —300 series
airplanes, that currently requires
repetitive inspections to detect cracks of
the upper drag strut trunnion fittings of
the nose landing gear (NLG) and to
verify tightness of the fitting attachment
bolts, and replacement of fittings or
fasteners, if necessary. This amendment
requires the installation of a
modification to terminate the repetitive
inspections. This amendment is
prompted by the development of a
modification that positively addresses
the identified unsafe condition. The
actions specified by this AD are
intended to prevent failure of the upper
drag strut trunnion fittings of the NLG,
which could lead to collapse of the
NLG.

DATES: Effective December 27, 1996.
The incorporation by reference of de
Havilland DHC-8 Alert Service Bulletin
S.B. A8-53-40, Revision ‘D’, dated June

30, 1995; and de Havilland DHC-8
Service Bulletin S.B. 8-53—-49, dated
June 30, 1995, as listed in the
regulations, is approved by the Director
of the Federal Register as of December
27, 1996.

The incorporation by reference of
certain other publications, as listed in
the regulations was approved previously
by the Director of the Federal Register
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as of May 27, 1993 (58 FR 25549, April
27, 1993).

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, New York
Aircraft Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
Branch, ANE-172, FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 181 South Franklin
Avenue, Room 202, Valley Stream, New
York 11581; telephone (516) 256-7523;
fax (516) 568—-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 93-08-03,
amendment 39-8550 (58 FR 25549,
April 27, 1993), which is applicable to
certain de Havilland Model DHC-8-100
and —300 series airplanes, was
published as a supplemental notice of
proposed rulemaking (NPRM) in the
Federal Register on September 9, 1996
(61 FR 47459). The action proposed to
supersede AD 93-08-03 to continue to
require repetitive inspections to detect
cracks of the upper drag strut trunnion
fittings of the nose landing gear (NLG)
and to verify tightness of the fitting
attachment bolts, and replacement of
the fittings or fasteners, if necessary.
That action also proposed to require the
installation of a modification to
terminate the repetitive inspections.
Additionally, the action also proposed
revise the applicability of the existing

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 146 de
Havilland Model DHC-8-100 and —300

series airplanes of U.S. registry will be
affected by this AD.

Accomplishment of the currently
required inspections takes
approximately 1 work hour per airplane,
at an average labor rate of $60 per hour.
Based on these figures, the cost impact
of the currently required inspection
actions on U.S. operators is estimated to
be $8,760, or $60 per airplane, per
inspection.

The modification will take
approximately 18 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts will cost approximately
$3,325 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be
$638,725, or $4,405 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the

Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8550 (58 FR
25549, April 27, 1993), and by adding
a new airworthiness directive (AD),
amendment 39-9814, to read as follows:

96-23-09 De Havilland, Inc.: Amendment
39-9814. Docket 93—NM-194—-AD.
Supersedes AD 93-08-03, Amendment
39-8550.

Applicability: Model DHC-8-102, —103,
—301, —311, and —314 series airplanes; having
serial numbers 003 through 395 inclusive,
but excluding serial numbers 011, 362, and
391; on which Modification 8/2139 (as
described in de Havilland Service Bulletin
S.B. 8-53-49, dated June 30, 1995) has not
been accomplished; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the upper drag strut
trunnion fittings of the nose landing gear
(NLG), which could lead to collapse of the
NLG, accomplish the following:

(a) Within 500 landings after May 27, 1993
(the effective date of AD 93-08-03,
Amendment 39-8550), unless accomplished
within the last 500 landings, conduct a visual
inspection of both upper drag strut trunnion
fittings of the NLG to detect cracks; and
conduct an inspection of the fitting
attachment bolts to verify tightness; in
accordance with de Havilland DHC-8 Alert
Service Bulletin S.B. A8-53-40, Revision ‘A’,
dated June 12, 1992; or Revision ‘B’, dated
February 24, 1993; or Revision ‘D’, dated
June 30, 1995.

(1) If no crack is detected in the upper drag
strut trunnion fittings of the NLG, and no
looseness is detected in the fitting attachment
bolts, repeat the inspections at intervals not
to exceed 1,000 landings until the
modification required by paragraph (b) of this
AD is accomplished.

(2) If any crack is detected on either fitting,
prior to further flight, replace both fittings
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with confirmed crack-free fittings in
accordance with the service bulletin. After
such replacement, the inspections required
by this paragraph must continue at intervals
not to exceed 1,000 landings until the
modification required by paragraph (b) of this
AD is accomplished.

(3) If any fitting attachment bolt is found
to be loose during the initial inspection, prior
to further flight, replace the fasteners (nut,
washer, and bolt) that secure the fitting, in
accordance with the service bulletin. After
such replacement, the inspections required
by this paragraph must continue at intervals
not to exceed 1,000 landings until the
modification required by paragraph (b) of this
AD is accomplished.

(4) If any fastener is found to be loose
during any repetitive inspection required by
this AD, prior to further flight, tighten the
bolt to the value specified in the service
bulletin.

(b) Within 6 months after the effective date
of this AD, install Modification 8/2139 in
accordance with de Havilland Service
Bulletin S.B. 8-53-49, dated June 30, 1995.
Installation of this modification constitutes
terminating action for the inspection
requirements of this AD.

(c) Installation of Modification 8/2139, in
accordance with de Havilland Service
Bulletin S.B. 8-53—-49, dated June 30, 1995,
constitutes terminating action for the
inspections required by this AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) The actions shall be done in accordance
with de Havilland DHC-8 Alert Service
Bulletin S.B. A8-53-40, Revision ‘A’, dated
June 12, 1992 Revision ‘B’, dated February
24,1993, Revision ‘D’, dated June 30, 1995;
and de Havilland Service Bulletin S.B. 8-53—
49, dated June 30, 1995. The incorporation by
reference of de Havilland DHC-8 Alert
Service Bulletin S.B. A8-53-40, Revison ‘A’,
dated June 12, 1992; and Revision ‘B’, dated
February 24, 1993, was approved previously
by the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51 as of May 27, 1993 (58 FR 25549,
April 27, 1993). The incorporation by
reference of de Havilland DHC-8 Alert
Service Bulletin S.B. A8-53-40, Revision ‘D’,
dated June 30, 1995; and de Havilland
Service Bulletin S.B. 8-53—49, dated June 30,
1995, is approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be

obtained from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, New York Aircraft Certification Office,
Engine and Propeller Directorate, 10 Fifth
Street, Third Floor, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(9) This amendment becomes effective on
December 27, 1996.

Issued in Renton, Washington, on
November 5, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-28869 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM-261-AD; Amendment
39-9818; AD 96-23-51]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
T96—-23-51 that was sent previously to
all known U.S. owners and operators of
Boeing Model 737 series airplanes by
individual telegrams. This AD requires
repetitive tests to verify proper
operation of the rudder power control
unit (PCU), and replacement of the PCU,
if necessary. This amendment is
prompted by tests of the main rudder
PCU, conducted by the manufacturer,
which demonstrated a potential failure
scenario that was previously unknown.
The actions specified by this AD are
intended to prevent rudder motion in
the opposite direction of the rudder
command.

DATES: Effective November 27, 1996, to
all persons except those persons to
whom it was made immediately
effective by telegraphic AD T96-23-51,
issued November 1, 1996, which
contained the requirements of this
amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
27, 1996.

Comments for inclusion in the Rules
Docket must be received on or before
January 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
261-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The applicable service information
may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Kenneth W. Frey, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056;
telephone (206) 227-2673; fax (206)
227-1181.

SUPPLEMENTARY INFORMATION: As part of
its Continuing Operational Safety
Program, the FAA has become aware of
new information related to the safety of
Boeing Model 737 series airplanes.
Recent tests of the main rudder power
control unit (PCU), conducted at Boeing,
demonstrated a potential failure
scenario that was previously unknown.
These tests revealed that rudder pedal
input can cause deformation in the
linkage leading to the primary and
secondary slides of the servo valve of
the main rudder PCU, if the secondary
slide of the PCU jams in certain
positions; this situation could result in
rudder motion in the opposite direction
of the rudder command.

The intent of the original design of the
PCU dual servo valve, in compliance
with certification requirements, is to
allow either the primary or secondary
slide to neutralize the effect of a jam of
the other slide. If the secondary slide of
the servo valve of the main rudder PCU
jams and the primary slide does not
neutralize the effects of the jam, under
certain conditions, a rudder pedal
command could result in rudder motion
in the opposite direction of the rudder
command and lead to reduced
controllability of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 737—
27A1202, dated November 1, 1996. The
alert service bulletin describes
procedures for performing a test to
verify proper operation of the rudder
PCU, and replacement of the rudder
PCU with a new unit, if necessary. The



59318

Federal Register / Vol. 61, No. 227 / Friday, November 22, 1996 / Rules and Regulations

test procedure will ensure that the servo
valve does not have a latent jam.

Explanation of Requirements of the
Rule

Since the unsafe condition described
is likely to exist or develop on other
airplanes of the same type design, the
FAA issued Telegraphic AD T96-23-51
to prevent rudder motion in the
opposite direction of the rudder
command. The AD requires repetitive
tests to verify proper operation of the
rudder PCU, and replacement of the
rudder PCU with a new unit, if
necessary. The actions are required to be
accomplished in accordance with the
alert service bulletin described
previously.

The AD also requires that operators
submit a report of the test results to the
FAA.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
telegrams issued on November 1, 1996,
to all known U.S. owners and operators
of Model 737 series airplanes. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

Differences Between the AD and the
Relevant Service Information

Operators should note that the Boeing
alert service bulletin specifies that it
pertains only to airplanes that have
certain serial numbers. However, this
AD (as well as the previously-issued
telegraphic version of it) is applicable to
all Model 737 series airplanes. It is the
FAA'’s intent that the entire fleet of
Model 737’s be inspected in accordance
with the requirements of this AD. Where
there are differences between the
manufacturer’s service information and
the AD, it is the stipulations of the AD
that prevail.

Interim Action

This is considered to be interim
action. The manufacturer has advised
that it currently is developing a design
modification that will eliminate the
need for the repetitive test requirements
of this AD. Once this modification is
developed, approved, and available, the
FAA may consider additional
rulemaking.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96-NM—-261-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an

emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-23-51 Boeing: Amendment 39-9818.
Docket 96—-NM—-261-AD.

Applicability: All Model 737 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Note 2: The Boeing alert service bulletin
that is referenced in this AD specifies that it
pertains only to airplanes that have certain
serial numbers. However, this AD is
applicable to all Model 737 series airplanes.
Where there are differences between the
manufacturer’s service information and the
AD, it is the stipulations of the AD that
prevail.

Compliance: Required as indicated, unless
accomplished previously.

To prevent rudder motion in the opposite
direction of the rudder command,
accomplish the following:
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(a) Within 10 days after the effective date
of this AD, perform a test to verify proper
operation of the rudder power control unit
(PCU), in accordance with Boeing Alert
Service Bulletin 737-27A1202, dated
November 1, 1996.

(1) If the rudder PCU operates properly,
repeat the test thereafter at intervals not to
exceed 250 flight hours.

(2) If the rudder PCU operates improperly,
prior to further flight, replace the rudder PCU
with a new rudder PCU, in accordance with
the alert service bulletin. Repeat the test
thereafter at intervals not to exceed 250 flight
hours.

(b) Within 24 hours after accomplishing
any test required by paragraph (a) of this AD,
submit a report of any finding(s) of
discrepancies to the Manager, Seattle Aircraft
Certification Office, 1601 Lind Avenue, SW.,
Renton, Washington 98055—-4056; telephone
(206) 227-2673; fax (206) 227-1181.
Information collection requirements
contained in this regulation have been
approved by the Office of Management and
Budget (OMB) under the provisions of the
Paperwork Reduction Act of 1980 (44 U.S.C.
3501 et seq.) and have been assigned OMB
Control Number 2120-0056.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with Boeing Alert Service Bulletin 737—
27A1202, dated November 1, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
November 27, 1996, to all persons except
those persons to whom it was made
immediately effective by telegraphic AD
T96-23-51, issued on November 1, 1996,
which contained the requirements of this
amendment.

Issued in Renton, Washington, on
November 7, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-29260 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 96-NM-255-AD; Amendment
39-9829; AD 96-24-03]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747-400 “Combi’’ Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing 747-400
series airplanes in the “combi”
configuration. This action requires
replacing the decompression panels that
are located in the smoke barrier between
the passenger and main deck cargo
compartment, with new panels of an
improved design. This amendment is
prompted by reports indicating that
normal pressurization cycles are causing
premature tearing or opening of these
decompression panels. The actions
specified in this AD are intended to
prevent increased airflow in the cargo
compartment caused by the tearing or
opening of these panels; this condition,
if not corrected, could result in delayed
fire detection and reduced effectiveness
of the cargo compartment fire
suppression system.

DATES: Effective December 9, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
9, 1996.

Comments for inclusion in the Rules
Docket must be received on or before
January 21, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
255-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of

the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Susan Letcher, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2670;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received at least four reports
indicating that tearing and inadvertent
opening of the decompression (“‘blow-
out”) panels located in the smoke
barrier between the passenger and main
deck cargo compartment have occurred
on Boeing Model 747-400 “‘combi”
airplanes. One operator reported that
the decompression panel on one of its
airplanes tore and inadvertently opened
during service. A subsequent survey
indicated that three other operators had
experienced similar in-service
incidents. Investigation has revealed
that fatigue associated with normal
pressurization cycles is causing the
premature tearing of the decompression
panels.

Tearing and subsequent opening of
these decompression panels allows
additional air to flow into the cargo
compartment. In the event of a fire in
the cargo compartment, the additional
airflow would dilute the smoke and,
consequently, result in delayed
detection of the fire. Additionally, the
increased airflow would dilute the cargo
compartment fire suppression agent
below effective concentrations and,
thus, degrade the capability of the
system to suppress a fire.

This condition is significant
specifically for airplanes that are
equipped with a ““90-minute fire
suppression system” installed in
accordance with “Option 4" of
paragraph (b)(4) of AD 93-07-15,
amendment 39-8547 (58 FR 21243,
April 20, 1993). That AD requires
various actions that are intended to
minimize the hazards associated with a
fire occurring in the main deck Class B
cargo compartment. Paragraph (b)(4) of
AD 93-07-15 requires, among other
things, installing a cargo compartment
fire extinguishing system in the Class B
cargo compartment that

* * * provides an initial fire extinguishant
concentration of at least 5% of the empty
compartment volume of Halon 1301 or
equivalent, and a fire suppression
extinguishant concentration of at least 3% of
the empty compartment volume of Halon
1301 or equivalent, for a period of time not
less than 90 minutes.

If additional air flows into the cargo
compartment through a torn or open
panel and dilutes the amount of
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extinguishant, it would reduce the
effectiveness of the 90-minute fire
suppression system.

Explanation of Relevant Service
Information

Boeing has issued Alert Service
Bulletin 747-25A3064, dated December
21, 1995, which describes procedures
for replacing the currently-installed
decompression panels with new panels
of an improved design. The new panels
are more resistant to tearing and
inadvertent opening.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent tearing and inadvertent opening
of the decompression panels that are
located in the smoke barrier between the
passenger and main deck cargo
compartment. This AD requires the
replacement of certain panels with new
panels having an improved design. The
actions are required to be accomplished
in accordance with the service bulletin
described previously.

This AD is applicable only to
airplanes that are equipped with a 90-
minute fire suppression system, which
is specified as “*Option 4” in paragraph
(b)(4) of AD 93-07-15.

Cost Impact

None of the Model 747—-400 ‘“Combi”’
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the required actions, at an
average labor charge of $60 per work
hour. Required parts would cost
approximately $14,000 per airplane.
Based on these figures, the cost impact
of this AD would be $14,060 per
airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior

notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—-NM-255-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-24-03 Boeing: Amendment 39-9829.
Docket 96—-NM—-255-AD.

Applicability: Model 747-400 ‘“‘combi”
airplanes; as listed in Boeing Alert Service
Bulletin 747-25A3064, dated December 21,
1995; on which a 90-minute fire suppression
system specified in paragraph (b)(4) of AD
93-07-15, amendment 39-8547, has been
installed; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent increased airflow in the cargo
compartment caused by the tearing or
opening of the decompression panels, which
could result in delayed fire detection and
reduced effectiveness of the fire suppression
system, accomplish the following:

(a) Within 90 days after the effective date
of this AD, replace the decompression
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(“blow-out”) panels in the smoke barrier
above the cargo/passenger partition, with
improved panels, in accordance with Boeing
Alert Service Bulletin 747-25A3064, dated
December 21, 1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The replacement shall be done in
accordance with Boeing Alert Service
Bulletin 747-25A3064, dated December 21,
1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
December 9, 1996.

Issued in Renton, Washington, on
November 14, 1996.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-29726 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-NM-230-AD; Amendment
39-9828; AD 96-24-02]

RIN 2120-AA64
Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-100 series airplanes, that requires
removal of the acoustic damping foils at
the skin behind the overhead switch
panel. This amendment is prompted by
a report of debonding of the edges of the
acoustic damping foils. The actions

specified by this AD are intended to
prevent such debonding, which could
result in short circuiting of parts of the
overhead switch panel due to contact
with loose edges of the foils, and
consequent smoke and/or fire in the
cockpit.
DATES: Effective December 27, 1996.
The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
27, 1996.
ADDRESSES: The service information
referenced in this AD may be obtained
from Dornier Luftfahrt GmbH, P.O. Box
1103, D-82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Connie Beane, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2796; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-100 series airplanes was
published in the Federal Register on
August 26, 1996 (61 FR 43691). That
action proposed to require removal of
the acoustic damping foils at the skin
behind the overhead switch panel.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 12 Dornier
Model 328-100 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $720,
or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of

the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-24-02 Dornier: Amendment 39-9828.
Docket 95—-NM—-230-AD.
Applicability: Model 328-100 series
airplanes, serial numbers 3005 through 3024
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
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AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent debonding of the edges of the
acoustic damping foils, which could result in
short circuiting of parts of the overhead
switch panel due to contact with loose edges
of the foils, and consequent smoke and/or
fire in the cockpit; accomplish the following:

(a) Within 90 days after the effective date
of this AD, remove the acoustic damping foils
having part number 001A258A1101204 at the
skin behind the overhead switch panel in
accordance with Dornier Service Bulletin
SB-328-25-072, dated December 16, 1994.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The removal shall be done in
accordance with Dornier Service Bulletin
SB-328-25-072, dated December 16, 1994.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Dornier Luftfahrt GmbH, P.O. Box 1103,
D-82230 Wessling, Germany. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
December 27, 1996.

Issued in Renton, Washington, on
November 14, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-29725 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-80-AD; Amendment
39-9827; AD 96-24-01]

RIN 2120-AA64
Airworthiness Directives; Fokker

Model F27 Mark 100, 200, 300, 400, 500,
600, and 700 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F27
Mark 100, 200, 300, 400, 500, 600, and
700 series airplanes, that requires
replacement of certain rudder horn
assemblies with a new assembly. For
certain airplanes, the amendment also
requires replacement of certain rudder
control rods with a new rod. This
amendment is prompted by reports of
cracked rudder horns and a cracked
rudder control rod, caused by impact
overload. The actions specified by this
AD are intended to prevent such an
overload and consequent cracking of the
subject parts, which could result in
reduced structural integrity of the
rudder horn assembly or loss of rudder
control; this condition could lead to
reduced controllability of the airplane.

DATES: Effective December 27, 1996.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
27, 1996.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Aircraft USA, Inc., 1199
North Fairfax Street, Alexandria,
Virginia 22314. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Ruth Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1721; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Fokker Model
F27 Mark 100, 200, 300, 400, 500, 600,
and 700 series airplanes was published
in the Federal Register on August 27,

1996 (61 FR 44004). That action
proposed to require replacement of
certain rudder horn assemblies with a
new rudder horn assembly. For certain
airplanes, that action also proposed to
require replacement of certain rudder
control rods with a new rudder control
rod.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 34 Fokker
Model F27 Mark 100, 200, 300, 400,
500, 600, and 700 series airplanes of
U.S. registry will be affected by this AD.
It will take approximately 7 work hours
per airplane to accomplish the
replacement of the rudder horn
assembly, at an average labor rate of $60
per work hour. Required parts will cost
approximately $2,656 per airplane.
Based on these figures, the cost impact
of the replacement of the rudder horn
assembly required by this AD on U.S.
operators is estimated to be $101,490, or
$2,985 per airplane.

There currently are no Fokker Model
F27 Mark 100, 200, 300, 400, 500, 600,
or 700 series airplanes on the U.S.
Register that will require the
replacement of the rudder control rod.
The only airplanes that will require this
replacement currently are operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that inclusion of that
requirement in this rule is necessary to
ensure that the unsafe condition is
addressed in the event that any of these
airplanes are imported and placed on
the U.S. Register in the future.

Should any of those airplanes (having
serial numbers 10102, and 10105
through 10165, inclusive) be imported
and placed on the U.S. Register in the
future, it will take approximately 5 work
hours per airplane to accomplish the
replacement of the rudder control rod,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $635 per airplane. Based
on these figures, the cost impact of the
replacement of the rudder control rod
required by this AD on U.S. operators is
estimated to be $935 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
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the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-24-01 Fokker: Amendment 39-9827.
Docket 96—-NM—-80-AD.

Applicability: All Model F27 Mark 100,
200, 300, 400, 500, 600, and 700 series
airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this

AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent an impact overload and
consequent cracking of the subject parts,
which could result in reduced structural
integrity of the rudder horn assembly or loss
of rudder control, and, consequently, lead to
reduced controlability of the airplane,
accomplish the following:

(a) Within 18 months after the effective
date of this AD, accomplish paragraphs (a)(1)
and (a)(2) of this AD, as applicable, in
accordance with Fokker Service Bulletin
F27/27-131, Revision 1, dated June 15, 1994.

(1) For all airplanes: Replace the rudder
horn assembly, having part number (P/N)
3401-042-901 or 3401-042-401, with a new
rudder horn assembly, having P/N F3402—
070-407, in accordance with Part 1 of the
Accomplishment Instructions of the service
bulletin.

(2) For airplanes having serial numbers
10102, and 10105 through 10165 inclusive:
Replace the rudder control rod, having P/N
5233-018-xxx, with a new rudder control
rod, having P/N F8507-052—-403, in
accordance with Part 2 of the
Accomplishment Instructions of the service
bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The replacements shall be done in
accordance with Fokker Service Bulletin
F27/27-131, Revision 1, dated June 15, 1994.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia 22314.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North

Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
December 27, 1996.

Issued in Renton, Washington, on
November 14, 1996.
Darrell M. Pederson,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 96—-29724 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-CE-75-AD; Amendment 39—
9830; AD 96-24-04]

RIN 2120-AA64

Airworthiness Directives; Aerospace
Technologies of Australia, Nomad
Models N22B, N22S, and N24A
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Aerospace Technologies of
Australia (ASTA) Nomad Models N22B,
N22S, and N24A airplanes. This action
requires repetitively inspecting the
tailplane stabilizer center section and
repairing any cracked tailplane
structure. This AD also provides an
optional modification as a terminating
action, after an inspection in which no
cracks are found. A tailplane failure on
one of the affected airplanes prompted
this action. The actions specified by this
AD are intended to prevent cracking in
the stabilizer center section, which, if
not detected and corrected, could result
in tailplane failure and loss of control of
the airplane.

DATES: Effective January 17, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 17,
1997.

ADDRESSES: Service information that
applies to this AD may be obtained from
AeroSpace Technologies of Australia,
Limited, ASTA DEFENCE, Private Bag
No. 4, Beach Road Lara 3212, Victoria,
Australia. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 95—-CE-75-AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Ron Atmur, Aerospace Engineer, Los
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Angeles Aircraft Certification Office,
FAA, 3960 Paramount Blvd., Lakewood,
California, 90712; telephone (310) 627—
5224; facsimile (310) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an AD that would apply to
ASTA Nomad Models N22B, N22S, and
N24A airplanes was published in the
Federal Register on March 22, 1996 (61
FR 11784). The action proposed to
require inspecting (using both visual
and eddy current methods) the tailplane
stabilizer center section for cracks, and
prior to further flight, repairing any
cracked tailplane stabilizer center
section for these ASTA airplanes that do
not have Modifications N663 and N768
incorporated in the area of the tailplane
stabilizer center section. This AD also
provides the option of modifying the
tailplane stabilizer center section (Mod.
N663 and N768) as a terminating action.

Applicable Service Information

Accomplishment of the proposed
action would be in accordance with
Nomad Service Bulletin ANMD-55-26,
Revision 8, dated April 15, 1994.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Costs Impact

The FAA estimates that 15 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
15 workhours per airplane to
accomplish this action, and that the
average labor rate is approximately $60
an hour. The total cost impact of this
AD upon U.S. operators of the affected
airplanes is estimated to be $13,500 or
$900 per airplane. This figure only
includes the cost for the initial
inspection and does not include
replacement costs if the tailplane
stabilizer center section is found
cracked, nor does it include repetitive

inspection costs. Additionally, the FAA
has no way of determining how many
tailplane stabilizer center sections may
be cracked or how many repetitive
inspections each owner/operator may
incur over the life of the airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [AMENDED]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

96-24-04. Aerospace Technologies of
Australia (ASTA): Amendment 39-9830;
Docket No. 95-CE-75-AD.

Applicability: Nomad Models N22B, N22S,
and N24A airplanes (all serial numbers),
certificated in any category, that have not
incorporated ASTA Modification N663 and

N768 in the area of the tailplane stabilizer.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished,
and thereafter at intervals not to exceed 100
hours TIS.

To prevent cracking in the tailplane
stabilizer center section, which, if not
detected and corrected, could result in
tailplane failure and loss of control of the
airplane, accomplish the following:

(a) Inspect the tailplane stabilizer center
section and center lightening hole for cracks
(using both visual and eddy current methods)
in accordance with section *‘C. Description,
(1) Part 1—Inspection.” of ASTA Nomad
Service Bulletin (SB) ANMD-55-26, Revision
8, dated April 15, 1994.

(b) If cracks are found during any
inspection required by this AD, prior to
further flight, repair the stabilizer center
section in accordance with a repair scheme
obtained from the manufacturer through the
Manager, Los Angeles Aircraft Certification
Office, at the address specified in paragraph
(d).

(1) This repair scheme does not eliminate
the repetitive inspection requirement.

(2) The repetitive inspection requirement
of this AD may be terminated by
incorporating both Modification (Mod.) N663
and N768 in accordance with the
Accomplishment Instructions section of
Nomad SB ANMD-55-26, Revision 8, dated
April 15, 1994. These modifications may
only be incorporated, prior to further flight,
after any inspection, provided no cracks are
found.

(3) Modifications N663 and N768 may also
be incorporated as terminating action to the
repetitive inspections of this AD on airplanes
that have cracks repaired in the tailplane
stabilizer center section provided the
modifications are incorporated, prior to
further flight, after an inspection where no
cracks were found.

Note 2: Mod. N663 reworks the horizontal
stabilizer to incorporate a strengthened main
spar assembly that includes a gust stop
spring box and modified mass balance arm.
The trim tab hinges are moved 0.17 inches
aft and farings are added to the bottom skin
of the horizontal stabilizer to permit
increased trim tab movement. Mod. N768
incorporates Mod. N663 and replaces the
pivot brackets, attachment bolts, and spar
web doubler with strengthened components.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
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21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Los Angeles Aircraft Certification
Office, FAA, 3960 Paramount Blvd.,
Lakewood, California. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Los Angeles Aircraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(e) The inspections, modifications, and
replacements required by this AD shall be
done in accordance with Nomad Service
Bulletin ANMD-55-26, Revision 8, dated
April 15, 1994. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from AeroSpace Technologies of
Australia, Limited, ASTA Defence, Private
Bag No. 4, Beach Road Lara 3212, Victoria,
Australia. Copies may be inspected at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri, or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(f) This amendment (39-9830) becomes
effective on January 17, 1997.

Issued in Kansas City, Missouri, on
November 13, 1996.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 96-29723 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95-CE-93-AD; Amendment 39—
9831; AD 96-24-05]

RIN 2120-AA64

Airworthiness Directives; Aerospace
Technologies of Australia Nomad
Models N22B, N22S, and N24A
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Aerospace Technologies of
Australia (ASTA) Nomad Models N22B,
N22S, and N24A airplanes. This action
requires inspecting the flap and aileron
control rod fork ends for water
accumulation and corrosion inside the
internally drilled holes, and replacing
the control rod fork ends if there is
visible corrosion, or sealing the hole if

no corrosion is found. Reports of water
entering the internal holes of the flap
and aileron control rod fork ends,
causing corrosion, prompted this AD
action. The actions specified by this AD
are intended to prevent corrosion and
water accumulation in the flap and
aileron control rod fork ends, which, if
not detected and corrected, could cause
loss of control of the flaps and aileron
and possible loss of control of the
airplane.

DATES: Effective January 17, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 17,
1997.

ADDRESSES: Service information that
applies to this AD may be obtained from
Aerospace Technologies of Australia,
Limited, ASTA DEFENCE, Private Bag
No. 4, Beach Road Lara 3212, Victoria,
Australia. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket 95—-CE—93-AD,
Room 1558, 601 E. 12th Street, Kansas
City, Missouri 64106; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Ron Atmur, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, 3960 Paramount Blvd., Lakewood,
California, 90712; telephone (310) 627—
5224; facsimile (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Events Leading to This Action

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to ASTA Nomad Models N22B,
N22S, and N24A airplanes was
published in the Federal Register on
March 14, 1996 (61 FR 10478). The
action proposed inspecting the flap and
aileron control rod fork ends for water
accumulation and corrosion inside the
internally drilled holes, and replacing
the control rod fork ends if there is
visible corrosion or sealing the hole if
no corrosion is found.

Related Service Information

Accomplishment of this action would
be in accordance with ASTA Nomad
Service Bulletin (SB) NMD-27-24,
dated October 8, 1982.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA’s
determination of the cost to the public.

FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 15 airplanes
in the U.S. registry would be affected by
this AD, that it would take
approximately 3 workhours per airplane
to accomplish this action, and that the
average labor rate is approximately $60
an hour. In estimating the total cost
impact of this AD on U.S. operators, the
FAA is only using the inspection
criteria (3 workhours). The FAA has no
way of knowing how many airplanes
have incorporated the modification.
With this in mind and based on those
figures above, the total cost impact of
this AD upon U.S. operators of the
affected airplanes is $2,700. This figure
only includes the cost for the initial
inspection and does not include
replacement costs of the corroded part.
The FAA has no way of determining the
number of corroded control rod fork
ends.

Compliance Time for This AD

The compliance time of this AD is in
calendar time instead of hours time-in-
service (TIS). The FAA has determined
that a calendar time compliance is the
most desirable method because the
unsafe condition described by this AD
is caused by corrosion. Corrosion
initiates as a result of airplane
operation, but can continue to develop
regardless of whether the airplane is in
service or in storage. Therefore, to
ensure that the above-referenced
condition is detected and corrected on
all airplanes within a reasonable period
of time without inadvertently grounding
any airplanes, a compliance schedule
based upon calendar time instead of
hours TIS is appropriate.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
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implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

96-24-05 Aerospace Technologies of
Australia (ASTA): Amendment 39-9831;
Docket No. 95-CE-93-AD.

Applicability: Nomad Models N22B, N22S,
and N24A airplanes with the following serial
numbers, certificated in any category.

Nomad N22B and N22S

N22B-5M, N22B—6M, N22B-7, N22B-11M,
N22B-12M, N22B-15M, N22B-16M,
N22B-18M, N22B-19M, N22B-20M,
N22B-21M, N22B-22M, N22B-23M,
N22B-25, N22B-27, N22B-31M, N22B-33,
N22B-35, N22B-37, N22B-50, N22B-53,
N22B-56, N22B-57, N22B-58, N22B-59,
N22B-61, N22B-65M, N22B-66, N22B—
67M, N22B-68, N22B—69, N22B-70, N22S5—
82, N22B-83, N225-84, N22B-85M, N225—
86, N225-87, N22B-88M, N225-90, N22B—-
91M, N22S-92, N22B-93, N22B-95, N22B—
97M, N22B-100M, N22B-102, N22B-103,
and N22B-104

Nomad N24A

N24A-44, N24A—-46, N24A—-62, N24A—-64,
N24A-71, N24A-72, N24A-73, N24A-74,
N24A-75, N24A-76, N24A-77, N24A-78,
and N24A-79

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
Compliance: Required within 1 year after the
effective date of this AD, unless already
accomplished.

To prevent corrosion and water
accumulation in the flap and aileron control
rod fork ends, which, if not detected and
corrected, could cause loss of control of the
flaps and aileron and possible loss of control
of the airplane, accomplish the following:

(a) Inspect for corrosion and water
accumulation inside the internally drilled
holes of the flap and aileron control rod fork
ends in accordance with the
Accomplishment Instructions section of
Nomad Service Bulletin (SB) NMD-27-24,
dated October 8, 1982.

(b) If corrosion is present, prior to further
flight, replace the control rod fork ends, part
number (P/N) 1/N-45-351 or P/N 1/N-45—
1059, and seal the drilled holes in
accordance with the Accomplishment
Instructions section of Nomad SB NMD-27—
24, dated October 8, 1982.

(c) If no corrosion is present, prior to
further flight, seal the drilled holes to prevent
future corrosion in accordance with the
Accomplishment Instructions section of
Nomad SB NMD-27-24, dated October 8,
1982.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Los Angeles
Aircraft Certification Office, FAA, 3960
Paramount Blvd., Lakewood, California. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles Aircraft
Certification Office.

(f) The inspection, modification, or
replacement required by this AD shall be
done in accordance with Nomad Service
Bulletin NMD-27-24, dated October 8, 1982.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained

from Aerospace Technologies of Australia,
Limited, ASTA DEFENCE, Private Bag No. 4,
Beach Road Lara 3212, Victoria, Australia.
Copies may be inspected at the FAA, Central
Region, Office of the Assistant Chief Counsel,
Room 1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(9) This amendment (39-9831) becomes
effective on January 17, 1997.

Issued in Kansas City, Missouri, on
November 13, 1996.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 96-29721 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 95—-CE—-62—-AD; Amendment 39—
9832; AD 96-24-07]

RIN 2120-AA64
Airworthiness Directives; HOAC
Austria Model DV-20 Katana Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain HOAC Austria Model
DV-20 Katana airplanes. This action
requires replacing the muffler with one
of improved design, installing a heat
shield around the exhaust system
endpipe, and adjusting the airplane
weight and balance. This AD results
from reports of cracks in the welding
joint that connects the exhaust system
endpipe to the muffler on three of the
affected airplanes. The actions specified
by this AD are intended to prevent
separation of the exhaust system
endpipe from the muffler because of
cracks in the welding that connects
these parts, which could result in heat
damage to the electrical system and
engine controls.

DATES: Effective January 17, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 17,
1997.

ADDRESSES: Service information that
applies to this AD may be obtained from
HOAC Austria Ges.m.b.H., N.A. Otto-
Strabe 5, A-2700, Wiener Neustadt.
This information may also be examined
at the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—-CE-62—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106; or at the Office of the
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Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Greg Holt, Program Manager, Brussels
Aircraft Certification Division, FAA,
Europe, Africa, and Middle East Office,
c¢/o American Embassy, B—1000
Brussels, Belgium; telephone (32 2)
508.2692; facsimile (32 2) 230.6899; or
Mr. Robert Alpiser, Project Officer,
Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64105; telephone (816) 426-6934;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply certain HOAC Austria Model DV-
20 Katana airplanes was published in
the Federal Register on August 22, 1996
(61 FR 43317). The action proposed to
require replacing the muffler with one
of improved design, installing a heat
shield around the exhaust system
endpipe, and adjusting the airplane
weight and balance. Accomplishment of
the proposed muffler replacement as
specified in the notice of proposed
rulemaking (NPRM) would be in
accordance with the applicable
maintenance manual; accomplishment
of the proposed heat shield installation
as specified in the NPRM would be in
accordance with Drawing No. DV2—
7800R01-00, as referenced in HOAC
Austria Service Bulletin (SB) No. 20-7/
2, dated September 8, 1994; and
accomplishment of the weight and
balance adjustment as specified in the
NPRM would be in accordance with
HOAC Austria SB No. 20-7/2, dated
September 8, 1994.

The NPRM resulted from reports of
cracks in the welding joint that connects
the exhaust system endpipe to the
muffler on three of the affected
airplanes.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA's
determination of the cost to the public.

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections

will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Compliance Time of This AD

The FAA has determined that an
interval of three calendar months is an
appropriate compliance time to address
the identified unsafe condition in a
timely manner. This compliance time
was deemed appropriate after
considering the safety implications, the
average utilization rate of the affected
fleet, and the availability of the
replacement parts.

Cost Impact

The FAA estimates that 5 airplanes in
the U.S. registry will be affected by this
AD, that it will take approximately 1
workhour per airplane to accomplish
the required action, and that the average
labor rate is approximately $60 an hour.
HOAC Austria will provide parts at no
cost to the affected airplane owners/
operators. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $300 or $60
per airplane. The FAA is unaware of
any affected airplane that already has
the required muffler replacement and
heat shield installation.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

96-24-07 HOAC Austria: Amendment 39—
9832; Docket No. 95-CE-62—-AD.

Applicability: Model DV-20 Katana
airplanes, serial numbers 20005 through
20078, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next
three calendar months after the effective date
of this AD, unless already accomplished.

To prevent separation of the exhaust
system endpipe from the muffler because of
cracks in the welding that connects these
parts, which could result in heat damage to
the electrical system and engine controls,
accomplish the following:

(a) For any Model DV-20 Katana airplane
incorporating a serial number in the range of
20005 through 20078, replace the muffler
with one that incorporates a type “f”’
endpipe. The letter “F” is stamped on the
endpipe of these type “f”’ parts. Accomplish
this action in accordance with HOAC Austria
Maintenance Manual, Doc No. 4.02.02.

(b) For any Model DV-20 Katana airplane
incorporating a serial number in the range of
20005 through 20058, accomplish the
following:

(1) Install a heat shield in accordance with
Drawing No. DV2-7800R01-00, as referenced
in HOAC Austria Service Bulletin (SB) No.
20-7/2, dated September 8, 1994.

(2) Adjust the mass (weight) and center of
gravity (CG) in accordance with the
instructions in HOAC Austria SB No. 20-7/
2, dated September 8, 1994.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
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21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Brussels Aircraft
Certification Division, FAA, Europe, Africa,
and Middle East Office, c/o American
Embassy, B—1000 Brussels, Belgium. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Brussels Aircraft Certification
Division.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(e) The installation required by this AD
shall be done in accordance with HOAC
Drawing No. DV2-7800R01-00, as referenced
in HOAC Austria Service Bulletin No. 20-7/
2, dated September 8, 1994. The adjustment
required by this AD shall be done in
accordance with HOAC Austria Service
Bulletin No. 20-7/2, dated September 8,
1994. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from HOAC Austria Ges.m.b.H., N.A. Otto-
Strabe 5, A—2700, Wiener Neustadt. Copies
may be inspected at the FAA, Central Region,
Office of the Assistant Chief Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment (39-9832) becomes
effective on January 17, 1997.

Issued in Kansas City, Missouri, on
November 15, 1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96—-29862 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 71
[Airspace Docket No. 96—ASW-29]

Revocation of Class D Airspace;
Blytheville, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; Request for
comments.

SUMMARY: This action revokes the Class
D airspace at Blytheville, AR. The
decommissioning of the Blytheville,
Arkansas International Airport control
tower removes the need for Class D
airspace extending upward from the
surface to, but not including, 2,800 feet
Mean Sea Level (MSL) within a 4.6-mile
radius of the airport. This action is
intended to revoke the unnecessary
Class D airspace.

EFFECTIVE DATE: 0901 UTC, December 9,
1996.

Comment Date: Comments must be
received on or before January 21, 1997.
ADDRESSES: Send comments on the rule
in triplicate to Manager, Operations
Branch, Air Traffic Division, Federal
Aviation Administration Southwest
Region, Docket No. 96—ASW-29, Fort
Worth, TX 76193—-0530.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Room 663, Fort
Worth, TX, between 9:00 AM and 3:00
PM, Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the Operations
Branch, Air Traffic Division, Federal
Aviation Administration, Southwest
Region, Room 414, Forth Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930530, telephone 817—
222-5593.

SUPPLEMENTARY INFORMATION:
Request for Comments on the Rule

Although this action is a final rule,
which involves the revocation of Class
D airspace at Blytheville, AR, and was
not preceded by notice and public
procedure, comments are invited on the
rule. However, after the review of any
comments and, if the FAA finds that
further changes are appropriate, it will
initiate rulemaking proceedings to
extend the effective date or to amend
the regulation.

Interested parties are invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
evaluating the effects of the rule, and in
determining whether additional
rulemaking is required.

Class D airspace designations are
published in Paragraph 5000 of FAA
Order 7400.9D dated September 4, 1996,
and effective September 16, 1996, which
is incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document will be
published subsequently in the Order.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) revokes the Class D airspace,
providing controlled airspace for
terminal instrument operations, located

at Blytheville, Arkansas International
Airport, AR. The current Class D
airspace was supported by a control
tower, which was decommissioned
following the closure of Eaker Air Force
Base, subsequently renamed Blytheville,
Arkansas International Airport.

Since this action merely involves the
revocation of Class D airspace as a result
of closing the airport control tower,
notice and public procedure under 5
U.S.C. 553(b) are unnecessary. Since
there will no longer be a control tower
at Blytheville, Arkansas International
Airport, the Class D airspace must be
removed to avoid confusion on the part
of the pilots flying in the vicinity of the
airport, and to promote the safe and
efficient handling of air traffic in the
area. Therefore, | find that notice and
public procedure under 5 U.S.C. 553 are
unnecessary and good cause exists for
making this amendment effective in less
than thirty days.

The FAA has determined that this
regulation only involves an established
body of technical regulations that need
frequent and routine amendments to
keep them operationally current. It,
therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule
will not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D,
Airspace Designations and Reporting
Points, dated September 4, 1996, and
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effective September 16, 1996, is
amended as follows:
Paragraph 5000 Class D airspace areas

designated for an airport
* * * * *

ASW AR D Blytheville, AR [Removed]

* * * * *

Issued in Fort Worth, TX, on November 12,
1996.

Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 96-29953 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AGL-11]
Modification of Class E Airspace;
Miller, SD; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; correction.

SUMMARY: This action corrects an error
in the title, Summary, and the rule of
Miller Municipal Airport, Miller, SD
Class E5 airspace published in a final
rule on September 17, 1996 (61 FR
48825), Airspace Docket Number 96—
AGL-11.

EFFECTIVE DATE: 0901 UTC, December 5,
1996.

FOR FURTHER INFORMATION CONTACT:
John A. Clayborn, Air Traffic Division,
Operations Branch, AGL-530, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294—-7568.

SUPPLEMENTARY INFORMATION:
History

Federal Register Document 96—23804,
Airspace Docket 96-AGL-11, published
on September 17, 1996 (61 FR 48825),
established Class E5 airspace at Miller
Municipal Airport, Miller, SD. An error
was discovered in the title, Summary
and The Rule of the docket. This action
corrects the title, Summary and The
Rule to indicate the docket action to be
a modification versus establishment.
Class E airspace existed prior to
accommodating the Nondirectional
Beacon (NDB).

Correction to Final Rule

Accordingly, pursuant to the
authority delegated to me, the title of
the notice of airspace designation for the
Miller Municipal Airport, Miller, SD,
Class E5 airspace, as published in the
Federal Register on September 17, 1996
(61 FR 48825), (Federal Register
document 96—23804; page 48825,
column 3), is corrected as follows:

14 CFR Part 71—[Corrected]

Modification of Class E airspace;
Miller, SD; Correction.
* * * * *

Issued in Des Plaines, Illinois on November
5, 1996.

Peter H. Salmon,

Acting Manager, Air Traffic Division.

[FR Doc. 96-29958 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 95-AGL-16]
RIN 2120-AA66

Realignment of Jet Route J-522

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This rule extends Jet Route
522 (J-522) from Green Bay, WI, to
Brainerd, MN. This action provides a
published route for aircraft to transition
from the en route environment to the
standard terminal arrival route (STAR)
serving the Minneapolis-St. Paul
International Airport.

EFFECTIVE DATE: 0901 UTC, January 30,
1997.

FOR FURTHER INFORMATION CONTACT:
Patricia P. Crawford, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
telephone: (202) 267-8783.

SUPPLEMENTARY INFORMATION:
History

On April 16, 1996, the FAA proposed
to amend Title 14 of the Code of Federal
Regulations part 71 (14 CFR part 71) to
extend J-522 from Green Bay, WI, to
Brainerd, MN (61 FR 16622). Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.
Except for editorial changes, this
amendment is the same as that proposed
in the notice. Jet Routes are published
in paragraph 2004 of FAA Order
7400.9D dated September 4, 1996, and
effective September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The jet route listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
extends J-522 from Green Bay, WI, to
Brainerd, MN. Extending J-522 will

provide a published route for aircraft to
transition from the en route
environment to the STAR serving the
Minneapolis-St. Paul International
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations 95-AGL-16 4 and
Reporting Points, dated September 4,
1996, and effective September 16, 1996,
is amended as follows:

Paragraph 2004—Jet Routes

* * * * *

J-522 [Revised]

From Brainerd, MN; Green Bay, WI;
Traverse City, MI; Au Sable, Ml; Toronto,
ON, Canada; INT Toronto 099° and Hancock,
NY, 302° radials; Hancock; to Kingston, NY.
The airspace within Canada is excluded.

* * * * *

Issued in Washington, DC, on November 8,

1996.

Jeff Griffith,

Program Director for Air Traffic Airspace
Management.

[FR Doc. 96—29959 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 177
[Docket No. 95F-0365]
Indirect Food Additives: Polymers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the safe use of ethylene/pentene-1
copolymers containing not less than 90
percent of polymer units derived from
ethylene as components of articles
intended for use in contact with food.
This action is in response to a petition
filed by Sasol Alpha Olefins.

DATES: Effective November 22, 1996;
written objections and requests for a
hearing by December 23, 1996.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
12420 Parklawn Dr., rm. 1-23,
Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Daniel N. Harrison, Center for Food
Safety and Applied Nutrition (HFS—
216), Food and Drug Administration,
200 C Sst. SW., Washington, DC 20204,
202-418-3084.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
November 15, 1995 (60 FR 57434), FDA
announced that a food additive petition
(FAP 5B4482) had been filed by Sasol
Alpha Olefins, P.O. Box 5486,
Johannesburg 2000, Republic of South
Africa. The petition proposed to amend
the food additive regulations in
§177.1520 Olefin polymers (21 CFR
177.1520) to provide for the safe use of
ethylene/pentene-1 copolymers
containing not less than 90 percent of
polymer units derived from ethylene as
components of articles intended for use
in contact with food.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed food
additive use is safe, that it will achieve
its intended technical effect, and
therefore, that the regulations in
§177.1520 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in § 171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

Any person who will be adversely
affected by this regulation may at any
time on or before December 23, 1996,
file with the Dockets Management
Branch (address above) written
objections thereto. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual

information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 177

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 177 is
amended as follows:

PART 177—INDIRECT FOOD
ADDITIVES: POLYMERS

1. The authority citation for 21 CFR
part 177 continues to read as follows:

Authority: Secs. 201, 402, 409, 721 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321, 342, 348, 379¢).

2. Section 177.1520 is amended by
adding a new paragraph (a)(3)(i)(a)(3),
and in the table in paragraph (c) by
revising item 3.1a and by adding a new
item 3.1c to read as follows:

§177.1520 Olefin polymers.
* * * * *

(a) * * *

(3) * * *

(l) * * Xx

(a) * X X

(3) Olefin basic copolymers
manufactured by the catalytic
copolymerization of ethylene and
pentene-1 shall contain not less than 90
weight-percent of polymer units derived
from ethylene.

* * * * *
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Olefin polymers

Maximum extractable
fraction (expressed as

percent by weight of
polymer) in N-hexane at
specified temperatures

Melting point (MP) or
softening point (SP)
(Degrees Centigrade)

Density

Maximum soluble fraction
(expressed as percent by
weight of polymer) in
xylene at specified
temperatures

* *

3.1a Olefin copolymers described in para-
graph (a)(3)(i) of this section for use in
articles that contact food except for arti-
cles used for packing or holding food
during cooking; except olefin copolymers
described in paragraph (a)(3)(i)(a)(3) of
this section and listed in item 3.1c of this
table and olefin copolymers described in
paragraph (a)(3)(i)(e) of this section and
listed in item 3.1b of this table.

* *

3.1c Olefin copolymers described in para-
graph (a)(3)(i)(a)(3) of this section for
use in contact with food only under con-
ditions of use B, C, D, E, F, G, and H
described in §176.170(c) of this chapter,
Table 2; except that such copolymers
when used in contact with food of the
types identified in §176.170(c), Table 1,
under types I, IVA, V, VIIA, and IX,
shall be used only under conditions of
use D, E, F, and G described in
§176.170(c) of this chapter, Table 2.

0.85-1.00

Not less than

* *

* *

0.92

5.5 pct at 50 °C

* *

30 pct at 25 °C

* * * * *

Dated: November 18, 1996.
Fred R. Shank,

Director, Center for Food Safety and Applied
Nutrition.

[FR Doc. 96—-29874 Filed 11-21-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 250
RIN 1076-AD68

Indian Fishing—Hoopa Valley Indian
Reservation

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Final rule.

SUMMARY: The Bureau of Indian Affairs
is eliminating 25 CFR Part 250 as
mandated by Executive Order 12866 to
streamline the regulatory process and
enhance the planning and coordination
of new and existing regulations. The
necessity for this rule no longer exists.

EFFECTIVE DATE: November 22, 1996.

FOR FURTHER INFORMATION CONTACT: Gary
Rankel, Chief, Branch of Fish, Wildlife

and Recreation, Office of Trust
Responsibilities, Bureau of Indian
Affairs, Department of the Interior, 1849
C St. NW, Mail Stop 4513—-MIB,
Washington, DC 20240, Telephone (202)
208-4088.

SUPPLEMENTARY INFORMATION: On May 2,
1996, at 61 FR 19600, the Bureau
published a proposed rule to eliminate
25 CFR Part 250, Indian Fishing—Hoopa
Valley Indian Reservation. The purpose
for which this rule was promulgated has
been fulfilled and the rule is no longer
required. Both the Hoopa Valley Tribe
and the Yurok Tribe have established
regulations to protect the fishery
resources and fishing rights of Indians
of the Hoopa Valley and Yurok Indian
Reservations. With tribal fishing
regulations now in place, 25 CFR Part
250 is no longer necessary. We received
no comments in response to the
proposed rule.

Evaluation and Certification

The Department has certified to the
Office of Management and Budget
(OMB) that this rule meets the
applicable standards provided in
Sections 2(a) and 2(b)(2) of Executive
Order 12778.

The Office of Management and Budget
has determined that this rule is not a

significant regulatory action under
Executive Order 12866.

There will be no economic effect on
each tribal government and tribal
organization under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) and
no additional outlays will be required of
tribal governments, tribal organizations,
and the Federal Government.

In accordance with Executive Order
12630, the Department has determined
that this rule does not have significant
“takings” implications. The rule does
not pertain to “‘taking” of private
property interests, nor does it affect
private property.

The Department has determined that
this rule will not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969.

This rule has been examined under
the Paperwork Reduction Act of 1995
and has been found to contain no
information collection documents.

Drafting Information

The primary author of this document
is Gary Rankel, Bureau of Indian Affairs.

List of Subjects in 25 CFR Part 250
Indians, Indian-fishing rights.
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Under the authority of Executive
Order 12866, 3 CFR; 1993. Comp., P.
638, and for the reasons stated above,
Part 250 is removed from 25 CFR.

Dated: November 5, 1996.

Ada E. Deer,

Assistant Secretary—Indian Affairs.

[FR Doc. 96—29506 Filed 11-21-96; 8:45 am]
BILLING CODE 4310-W7-P

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906
[SPATS No. CO-030-FOR]

Colorado Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment.

SUMMARY: Office of Surface Mining
Reclamation and Enforcement (OSM) is
approving a proposed amendment to the
Colorado regulatory program
(hereinafter referred to as the ““Colorado
program”’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). Colorado proposed revisions
to and additions of statutes pertaining to
definitions, development of rules no
more stringent than SMCRA,
requirements for permit applications,
material damage resulting from
subsidence caused by underground coal
mining operations, improvidently
issued permits, release of performance
bonds, entitles and operations subject to
the requirements of the Colorado
Surface Coal Mining Reclamation Act,
authority to apply for funds for the
administration and fulfillment of the
requirements of an abandoned mine
reclamation program, and creation of a
Colorado mine subsidence protection
program. The amendment revised the
State program to clarify ambiguities and
improve operational efficiency.
EFFECTIVE DATE: November 22, 1996.
FOR FURTHER INFORMATION CONTACT:
James F. Fulton, Telephone: (303) 844-
1424,

SUPPLEMENTARY INFORMATION:

I. Background on the Colorado Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the Colorado program. General
background information on the
Colorado program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Colorado program can
be found in the December 15, 1980,
Federal Register (45 FR 82173).

Subsequent actions concerning
Colorado’s program and program
amendments can be found at 30 CFR
906.15, 906.16, and 906.30.

11. Proposed Amendment

By letters dated August 13 and 27,
1996, Colorado submitted a proposed
amendment (administrative record No.
CO-680) to its program pursuant to
SMCRA (30 U.S.C. 1201 et seq.).
Colorado submitted the proposed
amendment at its own initiative.

OSM announced receipt of the
proposed amendment in the September
10, 1996, Federal Register (61 FR
47722), provided an opportunity for a
public hearing or meeting on its
substantive adequacy, and invited
public comment on its adequacy
(administrative record No. CO-680-2).
Because no one requested a public
hearing or meeting, none was held. The
public comment period ended on
October 10, 1996.

I11. Director’s Findings

As discussed below, the Director, in
accordance with SMCRA and 30 CFR
732.15 and 732.17, finds that the
proposed program amendment
submitted by Colorado on August 13
and 27, 1996, is no less stringent than
SMCRA. Accordingly, the Director
approves the proposed amendment.

1. Substantive Revisions to the Colorado
Revised Statutes (C.R.S.) That Are
Substantively Identical to the
Corresponding Provisions of SMCRA

Colorado proposed revisions to the
Colorado Surface Coal Mining
Reclamation Act, C.R.S., that are
substantive in nature and contain
language that is substantively identical
to the requirements of the
corresponding Federal SMCRA
provisions (listed in parentheses).

C.R.S. 34-33-127 (section 534 of
SMCRA), concerning public agencies,
public utilities, and public corporations
which are subject to the requirements of
Colorado’s Act, and

C.R.S. 34-33-129(1)(a) (section 528(1)
of SMCRA\), concerning the exemption
from the requirements of Colorado’s Act
for the extraction of coal by a landower
for his own use.

Becuse these proposed Colorado
statutes are substantively identical to
the corresponding provisions of
SMCRA, the Director finds that they are
no less stringent than SMCRA. The
Director approves these proposed
statutes.

2. C.R.S. 34-33-103 (1), (7), and (13.5),
Definitions of “‘Administrator,”
“Division,” and “‘Office”

Colorado revised the definitions of
“Administrator” and “Division” at
C.R.S. 34-33-103 (1) and (7) to mean,
respectively, the ‘““head of the Office of
Mined Land Reclamation in the
Division of Minerals and Geology’” and
“Division of Minerals and Geology.”
Colorado added the definition of
“Office” at C.R.S. 34-33-1-3 (13.5) to
mean the **Office of Mined Land
Reclamation.” In addition, Colorado
proposed editorial revisions throughout
C.R.S. 34-33-104 through 126 to (1)
replace the term “Division” with the
term “Office” and (2) replace the terms
“he” and **his”” with gender neutral
terms. Colorado proposed these
revisions in accordance with a May
1992 reorganization of the regulatory
authority, which did not result in
significant changes in staffing and
resources.

The Federal definition of ““State
regulatory authority” at section 701(26)
of SMCRA means ‘‘the department or
agency in each State which has primary
responsibility at the State level for
administering this Act.”

Because the proposed Colorado
definition clearly defines the agency
and positions responsible at the State
level for implementing the State
counterpart to SMCRA, the Director
finds that Colorado’s proposed
definitions of ““Administrator,”
“Division,” and ‘“‘Office’” at C.R.S. 34—
33-103(1), (7), and (13.5), and related
editorial revisions are consistent with
and no less stringent than the definition
of ““State regulatory authority” at section
701(26) of SMCRA. Therefore, the
Director approves the proposed
definitions and other editorial revisions.

3. C.R.S. 34-33-103(14), (21), and (26),
Definitions of ‘““Operator,” *‘Person,”
and “‘Surface Coal Mining Operations”

a. C.R.S. 34-33-103(14) and (26),
Definitions of ““Operator,” and ‘““Surface
Coal Mining Operations”

Colorado revised, at C.R.S. 34-33—
103(14) and (26), respectively, the
definitions of ““Operator” and *‘Surface
coal mining operations’ to include
removal of coal from “‘coal mine waste.”
Colorado revised the definition of
“*Surface coal mining operations” to
delete the exemption for the extraction
of coal incidental to the extraction of
other minerals. Colorado also proposed
deletion of an extraneous use of the
term “removal’ from the definition for
“*Surface coal mining operations.”
Colorado’s proposed definitions of
“Operator”’” and “‘Surface coal mining
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operations’ are, with two exceptions,
substantively identical to the
counterpart Federal definitions of
“Operator” and *‘Surface coal mining
operations’ at section 701(13) and (28)
of SMCRA.

The first exception concerns
Colorado’s inclusion of the removal of
coal from coal mine waste in the
definitions of “Operation’ and ““Surface
coal mining operations.” The
corresponding Federal definitions of
“Operator’” and *‘Surface coal mining
operations’” do not include the removal
of coal from coal mine waste.

With respect to the first exception, the
Federal regulations at 30 CFR 701.5
define “surface coal mining activities”
to include recovery of coal from a
deposit that is not in its original
geologic location. Colorado has the same
definition in its program at Rule
104(131). Colorado’s proposed revisions
to include recovery of coal from coal
mining waste in both definitions add
clarity and consistency to Colorado’s
program.

The second exception concerns
Colorado’s deletion from the definition
for ““Surface coal mining operations’ of
the exemption for the extraction of coal
incidental to the extraction of other
minerals. The Federal definition of
“Surface coal mining operations”
includes the exemption for the
extraction of coal incidental to the
extraction of other minerals.

With respect to the second exception,
Colorado stated that because it has
never received a request concerning an
exemption for the extraction of coal
incidental to the extraction of other
minerals, nor has it investigated a
mining operation where coal was being
extracted but was not the primary
objective, Colorado concluded that the
exemption was not warranted.
Colorado’s deletion of this exemption
does not cause its program to be less
stringent than SMCRA.

Colorado’s deletion of the extraneous
term “removal” from the definition for
“Surface coal mining operations” is
nonsignificant and editorial in nature
and does not cause the definition to be
less stringent than the Federal
definition.

Based on the above discussion, the
Director finds that Colorado’s proposed
definitions of ““Operator” and *‘Surface
coal mining operations’ at C.R.S. 34—
33-103(14) and (26) are consistent with
and no less stringent than the
definitions of “Operator’” and “‘Surface
coal mining operations’” in SMCRA at
section 701(13) and (28), and the
definition of *‘surface coal mining
activities” at 30 CFR 701.5. Therefore,
the Director approves the definitions.

b. C.R.S. 34-33-103(21), Definition of
“Person”

Colorado proposed at C.R.S. 34-33—
103(21) to revise its statutory definition
of “person’ to include (1) Indian Tribes
conducting surface coal mining and
reclamation operations outside Indian
lands and (2) publicly-owned utilities or
corporations.

Colorado’s proposed definition of
“person’ is substantively identical to
the Federal definition of “‘Person” at
section 701(19) of SMCRA with the
following exception. The Federal
definition does not specifically address
Indian Tribes conducting operations on
non-Indian lands and publicly-owned
utilities or corporations, but it does
incorporate such entities into its
definition through the use of the phrase
‘“or other business organization.”
However, the Federal definition of
“person’ at 30 CFR 700.5 does include
an “Indian tribe when conducting
surface coal mining and reclamation
operations on non-Indian lands.”

Based on the above discussion, the
Director finds that Colorado’s proposed
clarification of its definition of “‘Person”
at C.R.S. 34-33-103(21) is consistent
with and no less stringent than the
Federal definition of ““Person’ at section
701(19) of SMCRA, and approves the
definition.

4. C.R.S. 34-33-108, Rules No More
Stringent Than SMCRA

Colorado proposed to revise C.R.S.
34-33-108(1) to require that rules and
regulations promulgated pursuant to its
Act shall be no more stringent than
required to be as effective as SMCRA
and the Federal regulations. Colorado
proposed to revise C.R.S. 34-33-108(2)
to (1) require automatic repeal of a State
regulation within ninety, rather than
sixty, days after the corresponding
Federal law, rule, or regulation is
repealed, deleted, or withdrawn, and (2)
allow, upon request, a rulemaking
hearing prior to such repeal.

Section 503 of SMCRA requires that
State programs be in accordance with
the requirements of SMCRA and include
rules that are consistent with the
regulations issued by the Secretary
pursuant to SMCRA. However, the
Federal regulations at 30 CFR 730.5
define *“‘consistent with and in
accordance with” to mean, with regard
to SMCRA, that the State laws and
regulations are no less stringent than,
meet the minimum requirements of, and
include all applicable provisions, and,
with regard to the Federal regulations,
that the State laws and regulations are
no less effective than the Secretary’s

regulations in meeting the requirements
of SMCRA.

Proposed C.R.S. 34-33-108(1), which
requires that Colorado’s rules and
regulations shall be no more stringent
than required to be as effective as
SMCRA and the Federal regulations, is
consistent with and no less stringent
than section 503 of SMCRA and the
Federal regulations at 30 CFR 701.5.
Proposed C.R.S. 34-33-108(2), which
has no counterpart in the Federal
program, provides an additional 30 days
before the automatic repeal of
Colorado’s rules corresponding to
Federal regulations that have been
repealed, deleted, or withdrawn and
provides the opportunity for a person to
request a rulemaking hearing regarding
the automatic repeal. While the existing
provision was not inconsistent with
section 503 of SMCRA, both revisions
provide greater opportunity for public
input concerning Colorado’s rulemaking
procedures.

Based on the above discussion, the
Director finds that proposed C.R.S. 34—
33-108(1) and (2) are no less stringent
than section 503 of SMCRA, and
approves them.

5. C.R.S. 34-33-110(4), Requirements
for Permit Applications

Colorado proposed to revise C.R.S.
34-33-110(4) by adding the requirement
that a permit application be filed with
any public office identified in
regulations promulgated pursuant to its
Act. Colorado’s existing Rule
2.07.3(4)(a) requires that an applicant to
file a copy of the permit application in
the courthouse of the county where the
mining is proposed to occur.

Section 507(e) of SMCRA requires
that a permit application be filed at an
appropriate public office approved by
the regulatory authority where the
mining is proposed to occur.

Colorado’s proposed C.R.S. 34-33—
110(4), in conjunction with Rule
2.07.3(4)(a), is substantively identical to
the requirement at section 507(e) of
SMCRA. Therefore, the Director finds
that Colorado’s proposed section 34-33—
110(4) is consistent with and no less
stringent than section 507(e) of SMCRA,
and approves the proposed revision.

6. C.R.S. 34-33-115(1)(c), Application
for Extension of Area Covered by an
Existing Permit by Permit Revision

Colorado proposed to revise C.R.S.
34-33-115(1)(c) to require that a
permittee apply for an extension of the
area (other than incidental boundary
changes) covered by the permit by
application for either a permit revision
or new permit. Colorado’s existing Rule
2.08.4(1)(d) requires that a permit
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revision shall be obtained “for any
extensions to the area covered by a
permit, except for incidental boundary
revisions.”

Section 511(a) of SMCRA requires
that applications for extension of the
area covered by the permit, except
incidental boundary revisions, must be
made by application for a new permit.

The procedural requirements of
Colorado’s Rule 2.07, including public
notice and opportunity for a public
hearing, are the same for permit revision
and new permit applications, and
Colorado stated that all informational
requirements applicable to new permits
would also be applicable to permit
revisions when they involve an
extension of area to be covered by a
permit other than an incidental
boundary change (finding No. 11, 61 FR
26792, 26796, May 29, 1996;
administrative record No. CO-675-16).

Based on the above discussion, the
Director finds that proposed C.R.S. 34—
33-115(1)(c) is no less stringent than
section 511(a) of SMCRA, and approves
the proposed revision.

7. C.R.S. 34-33-121(2)(a), Surface
Effects of Underground Mining

Colorado proposed to revise C.R.S.
34-33-121(2)(a) by adding, at paragraph
(2)(@)(11), requirements for mitigation of
subsidence-caused material damage to
any occupied residential dwelling and
related structures or any noncommerical
building. The proposed mitigation could
occur by means of rehabilitation,
replacement, or compensation. (Existing
paragraph (a)(l) requires operators to
adopt measures consistent with known
technology in order to prevent
subsidence from causing material
damage to the extent technologically
and economically feasible, maximize
mine stability, and maintain the value
and reasonably foreseeable use of such
surface lands, except in those instances
where the mining technology used
requires planned subsidence in a
predictable and controlled manner.)

Proposed C.R.S. 34-33-121(2)(a)(ll) is,
with one exception, consistent with the
requirements of section 720 of SMCRA
regarding mitigation of subsidence-
caused material damage to occupied
residential dwellings or non-commercial
structures and drinking, domestic, or
residential water supplies.

The exception is that proposed C.R.S.
34-33-121(2)(a)(ll) does not include the
requirement in section 720 of SMCRA to
“promptly replace any drinking,
domestic, or residential water supply
from a well or spring in existence prior
to the application for a surface coal
mining and reclamation permit, which
has been affected by contamination,

diminution, or interruption resulting
from underground coal mining
operations.”

With respect to the exception
concerning replacement of drinking,
domestic, or residential water supplies,
proposed C.R.S. 34-33-121(2)(a)(ll) is
less stringent than section 720 of
SMCRA. Therefore, to be no less
stringent than section 720 of SMCRA,
Colorado must revise its Act to require
permittees for underground coal mining
operations conducted after October 24,
1992, to promptly replace any drinking,
domestic, or residential water supply
from a well or spring in existence prior
to the application for a surface coal
mining and reclamation permit, which
has been affected by contamination,
diminution, or interruption resulting
from underground coal mining
operations.

OSM, on June 5, 1996, sent Colorado
a 30 CFR Part 732 letter (administrative
record No. CO-679) concerning the
need to revise its program to address the
requirements for repair of subsidence-
caused damages at section 720 of
SMCRA. By letter dated August 5, 1996
(administrative record No. CO-681),
Colorado stated that it would submit
further revisions to its approved
program to address the requirements of
section 720 of SMCRA and the Federal
regulations at 30 CFR 817.121.

Because OSM has notified Colorado of
its obligation to revise its approved
program concerning subsidence-caused
damages, and Colorado has agreed to
submit a future program amendment,
OSM wiill not at this time require an
amendment specific to the replacement
of drinking, domestic, or residential
water supplies. In the meantime, there
will be joint Federal (OSM) and State
(Colorado) enforcement of any
subsidence-caused damages to a
“*drinking, domestic, or residential
water supply” as defined in the Federal
regulations at 30 CFR 701.5 (60 FR
38491, July 27, 1995; administrative
record No. CO-671).

Based on the above discussion, the
Director, with the exception concerning
Colorado’s lack of a provision specific to
subsidence-caused material damage to
drinking, domestic, or residential water
supplies, approves proposed C.R.S. 34—
33-121(2)(a)(1l).

8. C.R.S. 34-33-123(13) (a) and (b),
Enforcement of Improvidently Issued
Permits

Colorado proposed to revise C.R.S.
34-33-123(13) (a) and (b) to provide
statutory authority that will allow
Colorado to draft rules that are
counterpart to the Federal regulations at
30 CFR 773.20 and 773.21, concerning

enforcement of improvidently issued
permits. The proposed statutory
provision in paragraph (a) states that
when Colorado, based on criteria
established in its rules, which must be
no less effective than the criteria in 30
CFR 773.20, finds that it has
improvidently issued a permit, it shall
implement remedial measures set forth
in its rule, which must be no less
effective than 30 CFR 773.20.
Furthermore, proposed paragraph (b)
states that when an order to show cause
is issued pursuant to this section, the
order shall include the reasons for the
finding that the permit was
improvidently issued, and shall provide
opportunity for a public hearing to be
held in accordance with C.R.S. 34-33—
124, and pursuant to such rules and
regulations Colorado may adopt. The
proposed statutory provision in
paragraph (b) specifies that rules
adopted pursuant to this section shall be
no less effective than the Federal
regulations at 30 CFR 773.21.

Section 510(c) of SMCRA precludes
issuance of a permit where any surface
coal mining operation owned or
controlled by the applicant is in
violation of SMCRA until the applicant
submits proof that such violation has
been corrected or is in the process of
being corrected to the satisfaction of the
regulatory authority. Colorado’s
proposed provision at C.R.S. 34-33—
123(13)(b) for a public hearing is no less
effective than the requirement at 30 CFR
773.20(c)(2), concerning remedial
measures, for the “opportunity to
request administrative review of the
notice under 43 CFR 4.1370 through
4.1377.”

Colorado’s proposed revision of C.R.S.
34-33-123(13) (a) and (b) is consistent
with section 510(c) of SMCRA and
contains no language that is less
effective than the requirements at 30
CFR 773.20 and 773.21. Therefore, the
Director finds that proposed C.R.S. 34—
33(13) (a) and (b) is no less stringent
than section 510(c) of SMCRA and
approves the revision.

9. C.R.S. 34-33-125 (4) and (8), Release
of Performance Bonds

Colorado proposed to revise C.R.S.
34-33-125 (4) and (8) to, respectively,
(1) allow sixty rather than thirty days
from the date of completion of the bond
release inspection and evaluation for
Colorado to provide written notification
to the permittee of its proposed decision
to release or not release all or part of the
performance bond and (2) condition the
provision for an informal conference
concerning the bond release by stating
that the conference must conclude by
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the sixtieth day following the bond
release and inspection evaluation.

With respect to proposed C.R.S. 34—
33-125(4), section 519(b) of SMCRA
requires that the regulatory authority
notify the permittee in writing of its
decision regarding the bond release
request within sixty days from the filing
of the request, or within thirty days after
a public hearing on the request when
one is held.

Because the SMCRA deadline is
procedural, OSM can evaluate
Colorado’s counterpart provision under
a “‘same as or similar to”’ standard in
determining whether a proposed State
procedure is consistent with and in
accordance with SMCRA. The only
difference in the procedure is an extra
thirty days, which increases the amount
of time for the regulatory authority to
carry out its review responsibilities and
does not prejudice a permittee’s right to
due process. For these reasons, OSM
considers the extra 30 days to be
reasonable and finds that Colorado’s
procedure itself is similar to the
procedural requirements of section
519(b) of SMCRA.

With respect to proposed C.R.S. 34—
33-125(8), section 519(g) of SMCRA
provides that the regulatory authority
may establish an informal conference as
provided in section 513 to resolve
written objections to a proposed bond
release. Section 513(b) of SMCRA
provides that, if written objections are
filed and an informal conference
requested, the regulatory authority shall
then hold an informal conference in the
locality of the proposed mining, if
requested within a reasonable time of
the receipt of such objections or request.

Colorado’s exiting Rule 3.03.2(4)(c),
concerning an informal conference that
is held to resolve written comments or
objections to a bond release, specifies
that the conference must be held within
30 days from the date of the notice (of
requested bond release that is published
in a newspaper) and must conclude by
the sixtieth day following the bond
release inspection and evaluation.

Colorado’s proposed C.R.S. 34-33—
125(8) conditions the allowance for the
informal conference on it’s conclusion
within 60 days following the bond
release and inspection evaluation, but
Colorado’s Rule 3.03.2(4)(c) clearly
provides, within a reasonable time
frame, for an informal conference
concerning a decision to release or not
release a performance bond.

Based on the above discussion, the
Director finds that Colorado’s proposed
C.R.S. 34-33-125 (4) and (8) are
consistent with and no less effective
than sections 519 (b) and (g) of SMCRA,
and approves the proposed revisions.

10. C.R.S. 34-33-129(1)(b), Deletion of
the Exemption from the Requirements of
Colorado’s Act for Coal Extraction
Affecting 2 Acres or Less

As originally codified, Colorado, at
C.R.S. 34-33-129(1)(b), excluded from
regulation those coal extraction
operations affecting 2 acres or less.
Similarly, as originally enacted, section
528(2) of SMCRA exempted from the
requirements of SMCRA all coal
extraction operations affecting 2 acres or
less. However, on May 7, 1987, the
President signed Public Law 100-34,
which repealed the section 528(2)
exemption and preempted any acreage-
based exemptions included in State
laws or regulations.

The amendment under consideration
in this rulemaking removed the
language of C.R.S. 34-33-129(1)(b)
preempted by Public Law 100-34. The
Director finds that C.R.S. 34-33-
129(1)(b), as revised by this amendment,
is no less stringent than section 528 of
SMCRA and approves it. Removal of the
acreage-based exemption from the
Colorado Surface Coal Mining
Reclamation Act will avoid confusion
on the part of the public, which may not
be aware of the Federal preemption.

11. C.R.S. 34-33-133(2), Authorization
to Collect Funds for the Abandoned
Mine Reclamation Plan

Colorado proposed to revise C.R.S.
34-33-133(2)(a) to provide statutory
authority for the State regulatory
authority to apply for, receive, and
expend grant moneys to not only
develop but also to administer and
fulfill the requirements of the
abandoned mine reclamation program.

Although there is no direct
counterpart to proposed C.R.S. 34-33—
133(2)(a), it is consistent with section
405(b) of SMCRA which requires
development of a State Reclamation
Plan and annual projects to carry out the
purposes of the abandoned mined land
reclamation program, and with section
705(a) of SMCRA that authorizes the
Secretary to make annual grants to
States in developing, administering, and
enforcing State programs under SMCRA.
Colorado’s provision at proposed C.R.S.
34-33-133(2)(a) uses the term
“fulfillment” rather than
“enforcement.” This term is appropriate
in the context of the abandoned mined
land reclamation program under Title IV
of SMCRA.

For these reasons, the Director finds
that proposed C.R.S. 34-33-133(2)(a) is
no less stringent than sections 405(b)
and 705(a) of SMCRA, and approves the
proposed revision.

12. C.R.S. 34-33-133.5(1) and (2),
Colorado Coal Mine Subsidence
Protection Program

Colorado proposed C.R.S. 34-33—
133.5(1) and (2) to provide statutory
authority for Colorado to assess and
expend fees collected from participants
who are insured under the subsidence
protection program, and expend interest
earned on such fees as necessary to
defray administrative costs of the
program.

Although there is no direct
counterpart in SMCRA, section 401(c)(1)
of SMCRA provides that moneys in the
abandoned mined land reclamation
program may be used to establish a self-
sustaining, individual State-
administered program to insure private
property against damages caused by
land subsidence resulting from
underground coal mining. The Federal
regulation at 30 CFR 887.12(a) provides
that an agency may use moneys granted
under the abandoned mined land
reclamation program to develop,
administer, and operate a subsidence
insurance program to insure private
property against damages caused by
subsidence resulting from underground
coal mining. The Federal regulation at
30 CFR 887.12(e) requires that insurance
premiums shall be considered program
income and must be used to further
eligible subsidence insurance program
objectives. Therefore, the subsidence
insurance program is intended to be
self-generating and after an initial OSM
grant, no further grant money will be
available. The allowance to assess fees
and use them to defray administrative
costs is in accordance with the Uniform
Administrative Requirements for Grants
to States and Local Governments, OMB,
Circular A-102, attachment E, as well as
sections 1-420-10A, B6, and C4 of
OSM'’s Federal Assistance Manual.

The Director finds that proposed
C.R.S. 34-33-133.5(1) and (2) are
consistent with and no less stringent
than section 401(c)(1) of SMCRA and no
less effective than the Federal
regulations at 30 CFR 887.12(a) and (e).
The Director approves proposed C.R.S.
34-33-133.5(1) and (2).

IVV. Summary and Disposition of
Comments

Following are summaries of all
substantive written comments on the
proposed amendment that were
received by OSM, and OSM’s responses
to them.

1. Public Comments

OSM invited public comments on the
proposed amendment, but none were
received.
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2. Federal Agency Comments

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from various Federal
agencies with an actual or potential
interest in the Colorado program.

The U.S. Army Corps of Engineers
responded on October 1, 1996, that it
found the changes to be satisfactory
(administrative record No. CO-680-3).

The U.S. Forest Service responded on
October 9, 1996, that it had no
comments (administrative record No.
CO-680-4).

3. Environmental Protection Agency
(EPA) Concurrence and Comments

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to solicit the written
concurrence of EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.).

None of the revisions that Colorado
proposed to make in its amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (administrative
record No. CO-680-1). It did not
respond to OSM’s request.

4. State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
solicited comments on the proposed
amendment from the SHPO and ACHP
(administrative record No. CO-680-1).
Neither SHPO nor ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on the above findings the
Director approves Colorado’s proposed
amendment as submitted on August 13
and 27, 1996.

The Director approves, as discussed
in:

Finding No. 1, C.R.S. 34-33-127,
entities subject to the requirements of
Colorado’s Act, and C.R.S. 34-33—
129(1)(a), requirements of Colorado’s
Act for the extraction of coal by a
landowner for his own use, concerning
revisions that are substantively identical
to the corresponding provisions of
SMCRA,;

Finding No. 2, C.R.S. 34-33-103 (1)
and (7), concerning the definitions of
“Administrator’” and “Division’’;

Finding No. 3.a, C.R.S. 34-33-103
(14) and (26), concerning the definitions

of ““Operator” and *‘Surface coal mining
operations’’;

Finding No. 3.b, C.R.S. 34-33-
103(21), concerning the definition of
“Person’’;

Finding No. 4, C.R.S. 34-33-108(1),
concerning rules and regulations
promulgated pursuant to its Act which
shall be no more stringent than required
to be as effective as SMCRA and the
Federal regulations, and C.R.S. 34-33—
108(2) concerning automatic repeal of a
State regulation within ninety days after
the corresponding Federal law, rule, or
regulation is repealed, deleted, or
withdrawn, and allowance, upon
request, for a rule-making hearing prior
to such repeal;

Finding No. 5, C.R.S. 34-33-110(4),
concerning requirements for permit
applications;

Finding No. 6, C.R.S. 34-33-115(1)(c),
concerning applications for extension of
area covered by an existing permit by a
permit revision;

Finding No. 7, C.R.S. 34-33—
121(2)(a)(1l), concerning requirements
for mitigation of subsidence-caused
material damage to any occupied
residential dwelling and related
structures or any noncommercial
building;

Finding No. 8, C.R.S. 34-33-123(13)
(a) and (b), concerning enforcement of
improvidently issued permits;

Finding No. 9, C.R.S. 34-33-125 (4)
and (8), concerning release of
performance bonds;

Finding No. 10, C.R.S. 34-33—
129(1)(b), concerning the deletion of the
exemption from the requirements of
Colorado’s Act for coal extraction
affecting 2 acres or less;

Finding No. 11, C.R.S. 34-33-133(2),
concerning authorization to collect
funds for the abandoned mine
reclamation plan; and

Finding No. 12, C.R.S. 34-33-133.5
(1) and (2), concerning Colorado’s coal
mine subsidence protection program.

The Federal regulations at 30 CFR
Part 906, codifying decisions concerning
the Colorado program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determind that this rule will not have a
significant economic impact on a
substantial number of small entities
uner the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.
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6. Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 906

Intergovernmental relations, Surface
mining, Underground mining.

Dated: October 22, 1996.

Russell F. Price,
Acting Regional Director, Western Regional
Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 906—COLORADO

1. The authority citation for part 906
continues to read as follows:

Authority: 30 U.S.C 1201 et seq.

2. Section 906.15 is amended by
adding paragraph (v) to read as follows:

§906.15 Approval of regulatory program
amendments.
* * * * *

(v) The following revised statutes, as
submitted to OSM on August 13 and 27,
1996, are approved effective November
22, 1996:

C.R.S. 34-33-103 (1), (7), (14), (22),
and (26), definitions of “*Administrator,”
“Division,” *‘Operator,” *‘Person,” and
“Surface coal mining operations;”

C.R.S. 34-33-108(1), rules and
regulations promulgated pursuant to its
Act which shall be no more stringent
than required to be as effective as
SMCRA and the Federal regulations;

C.R.S. 34-33-108(2), automatic repeal
of a State regulation within ninety days
after the corresponding Federal law,
rule, or regulation is repealed, deleted,
or withdrawn, and allowance, upon
request, for a rule-making hearing prior
to such repeal;

C.R.S. 34-33-110(4), requirements for
permit applications;

C.R.S. 34-33-115(1)(c), applications
for extension of area covered by an
existing permit by a permit revision;

C.R.S. 34-33-121(2)(a)(ll),
requirements for mitigation of
subsidence-caused material damage to
any occupied residential dwelling and
related structures or any nhoncommercial
building;

C.R.S. 34-33-123(13) (a) and (b),
enforcement of improvidently issued
permits;

C.R.S. 34-33-125 (4) and (8), release
of performance bonds;

C.R.S. 34-33-127, entities subject to
the requirements of Colorado’s Act;

C.R.S 34-33-129(1)(a), requirements
of Colorado’s Act for the extraction of
coal by a landowner for his own use;

C.R.S. 34-33-129(1)(b), deletion of
the exemption from the requirements of
Colorado’s Act for coal extraction
affecting 2-acres or less;

C.R.S. 34-33-133(2), authorization to
collect funds for the abandoned mine
reclamation plan; and

C.R.S. 34-33-133.5 (1) and (2), coal
mine subsidence protection program.

[FR Doc. 96-29840 Filed 11-21-96; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199

[DoD 6010.8-R]

RIN-0720-AA26

Civilian Health and Medical Program of

the Uniformed Services (CHAMPUS);
Five Separate Changes

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This final rule addresses five
separate changes to comply with
provisions affecting CHAMPUS. These
changes will update this part to include
as a benefit, a screen to check for the
level of lead in the blood of an infant;
to eliminate the implied statement that
ambulance services are covered only to,
from, and between hospitals; to include
other forms of prescribed contraceptives
by eliminating the reference that limits
prescribed contraceptives only to those
taken orally; to identify three additional
Gulf Conflict groups eligible for the
delay in the increased deductible; and
to establish lower limits on the fiscal
year catastrophic cap from $10,000 to
$7,500 for all eligibles except
dependents of active duty personnel,
whose limit remains at $1,000.
EFFECTIVE DATE: This final rule is
effective February 20, 1997 except for
the changes in section 199.4 which are
listed below:

1. Paragraph (c)(3)(xi)(A)(7) is
effective December 5, 1991;

2. Paragraph (e)(3)(i)(A)(3) is effective
October 29, 1992;

3. Paragraph (f)(2)(i)(G) is effective on
October 1, 1991; and

4. Paragraph (f)(10) is effective on
October 1, 1992.
ADDRESSES: Office of the Civilian Health
and Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.

FOR FURTHER INFORMATION CONTACT:
Margaret Brown, Program Development
Branch, OCHAMPUS, telephone (303)
361-1181.

SUPPLEMENTARY INFORMATION: A
proposed rule regarding these changes
was published in the Federal Register
on March 21, 1995 (60 FR 14920). Our
responses to those comments received
regarding the proposed rule may be
found in the review of comments
section of this final rule.

32 CFR 199.4 lists Basic Program
benefits including exclusions and
limitations. Paragraph (c) defines, in
general terms, the scope of reimbursable
services provided by physicians and
other authorized individual professional
providers; paragraph (e) extends
benefits under certain circumstances, to
conditions and limitations that are
subject to applicable definitions,
conditions, or exclusions that are set
forth in this or other sections of this
part; and paragraph (f) identifies the
liabilities, in the form of cost-shares and
deductibles, to be paid by beneficiaries
Or Sponsors.

Well-baby care: Paragraph (c)(3)(xi),
provides for certain well-baby care
services for infants up to the age of two
years. A paragraph (c)(3)(xi)(A)(7) is
added to list blood lead test as a benefit
for infants. This change is effective for
services provided on or after December
5, 1991.

Ambulance service: Ambulance
services are covered between points
deemed to be medically necessary for
the covered medical condition,
therefore, the restrictive language, “to,
from, and between hospitals” is
removed from paragraph (d)(3)(v).

Family planning: Paragraph (e)(3)
provides for a family planning benefit.
Paragraph (e)(3)(i)(A)(3) of this section
allows benefits for prescribed oral
contraceptives. With the development of
new methods of contraception,
prescribed contraceptives are no longer
limited to those taken orally. We have,
therefore, amended that paragraph by
removing the word “‘oral’’ to expand the
coverage accordingly.

Financial liability-deductibles: Under
paragraph (f) of this section, CHAMPUS
beneficiaries and sponsors have some
financial responsibility when medical
care is received from civilian sources.
Financial liability is imposed in order to
encourage use of the Uniformed
Services direct medical care system
whenever facilities and services are
available. Beneficiaries are responsible
for payment of certain deductibles and
cost-sharing amounts in connection
with otherwise covered services and
supplies. The cost-share and deductible
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amounts are controlled by statute and
subject to change by congressional
action. Previous legislation had deferred
a statutory increase in the deductible
amount from April 1, 1991 to October 1,
1991, for dependents of active duty
members who served in the Gulf
Conflict. The National Defense
Authorization Act for Fiscal Year 1993
contains language which prompts a
revision of paragraph (f)(2)(i)(G) of this
section to identify three new groups of
Gulf Conflict beneficiaries, besides the
dependents of active duty members,
eligible for the delay in the increased
deductibles, and to allow credit or
reimbursement of excess amounts
inadvertently paid by those groups
subject to availability of appropriated
funds.

Catastrophic loss: The National
Defense Authorization Act for Fiscal
Years 1988 and 1989 (Pub. L. 100-180)
amended Title 10, United States Code
and established catastrophic loss
protection for CHAMPUS beneficiaries
on a government fiscal year basis. The
law placed fiscal year limits or
catastrophic caps on beneficiary liability
for cost-shares and deductibles under
the CHAMPUS Basic Program. After the
fiscal year cap is met by the beneficiary,
the CHAMPUS-determined allowable
amounts for all covered services or
supplies received under the Basic
Program are to be paid in full by
CHAMPUS.

For dependents of active duty
members, the maximum family liability
is $1,000 for deductibles and cost-shares
based on allowed charges for the Basic
Program services and supplies received
in a fiscal year. For all other categories
of beneficiary families, the previous
fiscal year cap of $10,000 under Public
Law 100-180 has been reduced under
the 1993 Defense Authorization Act
(Pub. L. 102-484) to $7,500. This final
rule implements the law which reduces
the fiscal year catastrophic loss
protection cap for all categories of
beneficiaries other than those of active
duty dependents, effective for Basic
Program services and supplies received
on or after October 1, 1992.

Review of Comments

As a result of the proposed rule, the
following comments were received from
interested associations and agencies.

Comment: The Air Force Consultant
for Pediatrics recommended that the
blood lead level screening should be
extended to siblings above the age of
two years in cases where an infant
tested positive on the initial lead level
screen.

Response: The inclusion of a lead
level screening in the absence of

symptoms was promulgated by statute
in 10 U.S.C. chapter 55, section
1077(a)(8), and covers only infants.
Other necessary laboratory services for
all CHAMPUS eligibles are available
through Chapter 4 of DoD 6010.8-R, to
confirm or establish suspected
symptoms.

Comment: One comment suggested
that we reconsider removing the long-
standing exclusion of aversion therapy
for the treatment of alcoholism as
CHAMPUS currently reimburses less
intrusive therapies.

Response: We based our intent to
remove the long-standing exclusion of
aversion therapy on an assessment
performed by the Agency for Health
Care Policy and Research. The
assessment concluded that chemical
aversion conditioning is no less
effective than other therapies for
alcoholism when it is provided
following the failure of less intrusive
therapies. To be certain that the removal
of the exclusionary language was in the
best interest of our beneficiaries, we
performed a literature search looking for
well-controlled studies of clinically
meaningful endpoints, published in the
referred medical literature that would
support that chemical aversion therapy
was safe, effective and comparable to
current therapies. Failing to find such
well-controlled studies, we agree that
the exclusion of chemical aversion
therapy should remain.

Summary of Regulatory Modifications

The following modifications were
made as a result of suggestions received
during the public comment period:

(1) Paragraph (e)(3)(i)(A)(3) was
amended to read, “‘Prescription
contraceptives.”

(2) Several editorial comments were
received. All of these comments were
adopted and incorporated into the final
rule.

Regulatory Procedures: Executive
Order 12866 requires that a regulatory
impact analysis be performed on any
major rule. A “major rule” is defined as
one which would result in an annual
effect on the national economy of $100
million or more or have other
substantial impacts.

The Regulatory Flexibility Act (RFA)
requires that each federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This final rule is not a major rule
under Executive Order 12866, and it
would not have a significant impact on
a substantial number of small entities.

The changes set forth in this final rule
are minor revisions to the existing part.
This rule does not impose information
collection requirements. Therefore, it
does not need to be reviewed by the
Executive Office of Management and
Budget under authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.

Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. chapter
55.

2. Section 199.4 is amended by
adding paragraph (c)(3)(xi)(A)(7); by
revising paragraph (e)(3)(i)(A)(3) and the
first sentence of both paragraphs
(d)(3)(v) and (f)(2)(i)(G); and by adding
paragraph (f)(10) to read as follows:

§199.4 Basic program benefits.

* * * * *

(C) * * *

(3) * * %

(Xl) * x %

(A) * Kk X

(7) Blood lead test. (Effective date
December 5, 1991.)

* * * * *

d * * *

233 * K X

(v) Ambulance. Civilian ambulance
service is covered when medically
necessary in connection with otherwise
covered services and supplies and a

covered medical condition.
* * * * *

* X %

Eg)) * * *

(i * K *

(A) * Kk %

(3) Prescription contraceptives.
* * * * *

f * * *

(2) * * *

(l) * * Xx

(G) Notwithstanding the dates
specified in paragraphs (f)(2)(i)(A) and
(H(B)(2)(i) of this section in the case of
dependents of active duty members of
rank E-5 or above with Persian Gulf
Conflict service, dependents of service
members who were killed in the Gulf,
or who died subsequent to Gulf service,
and of members who retired prior to
October 1, 1991, after having served in
the Gulf War, the deductible shall be the
amount specified in paragraph
(A(2)(i)(A) of this section for care
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rendered prior to October 1, 1991, and
the amount specified in paragraph
(H(2)(i)(B) of this section for care
rendered on or after October 1, 1991.

* * * * *

(10) Catastrophic loss protection for
basic program benefits. Fiscal year
limits, or catastrophic caps, on the
amounts beneficiaries are required to
pay are established as follows:

(i) Dependents of active duty
members. The maximum family liability
is $1,000 for deductibles and cost-shares
based on allowable charges for Basic
Program services and supplies received
in a fiscal year.

(ii) All other beneficiaries. For all
other categories of beneficiary families
(including those eligible under
CHAMPVA,) the fiscal year cap is
$10,000.

(iii) Payment after cap is met. After a
family has paid the maximum cost-share
and deductible amounts (dependents of
active duty members $1,000 and all
others $10,000), for a fiscal year,
CHAMPUS will pay allowable amounts
for remaining covered services through
the end of that fiscal year.

Note to paragraph (f)(10): Under the
Defense Authorization Act for Fiscal Year
1993, the cap for beneficiaries other than
dependents of active duty members was
reduced from $10,000 to $7,500 on October
1, 1992. The cap remains at $1,000 for
dependents of active duty members.

* * * * *
Dated: November 14, 1996.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 96-29571 Filed 11-21-96; 8:45 am]
BILLING CODE 5000-04-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7653]

List of Communities Eligible for the
Sale of Flood Insurance

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have

applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
property located in the communities
listed.
EFFECTIVE DATE: The dates listed in the
third column of the table.
ADDRESSES: Flood insurance policies for
property located in the communities
listed can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 6464,
Rockville, MD 20849, (800) 638—6620.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea, Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street SW.,
room 417, Washington, DC 20472, (202)
646—-3619.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
measures aimed at protecting lives and
new construction from future flooding.
Since the communities on the attached
list have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Director of the
Federal Emergency Management Agency
has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.
The Director finds that the delayed
effective dates would be contrary to the
public interest. The Director also finds
that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part

10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities in
accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.,
because the rule creates no additional
burden, but lists those communities
eligible for the sale of flood insurance.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of §64.6 are amended as
follows:

. Commu- . - Current effective map
State and location nity No. Effective date of eligibility date
NEW ELIGIBLES—Emergency Program
North Dakota: Griggs County, unincorporated areas ............cccoceeeerunen. 380685 October 2, 1996 ........cccevvveeennn.
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: Commu- . P Current effective map
State and location nity No. Effective date of eligibility date
Montana: Fort Peck Indian Reservation, Roosevelt County?® ................ 300187 October 7, 1996 .......ccccevvvveeennne.
Missouri: Holden, city of, Johnson County ..........cccccevviieeiiiennne 290714 October 14, 1996 .. April 9, 1976 .
Kansas: Hamilton County, unincorporated areas .... 200123 October 16, 1996 .....
Nebraska: Sprague, village of, Lancaster County 310495 October 18, 1996 .......ccccocvveennne. November 1, 1984.
Kansas: Seward County, unincorporated areas ..........cccccoeceeeeriveeennnnn 200606 October 22, 1996 ........ccccccvveenne. September 13, 1977.
lllinois:
Franklin County, unincorporated areas ..........cccceeevvveeriveeesineeennns 170899 October 25, 1996 ........cccoecvveenne. August 29, 1980.
Orangeville, village of, Stephenson County .........ccccoceevivieniviciienne. 170641 | ... O i August 16, 1974.
Kentucky: Trimble County, unincorporated areas ...........ccccceeercvveeenunnnn. 210300 | ...... O o January 14, 1977.
REINSTATEMENTS
Florida: White Springs, town of, Hamilton County ...........cccccceviieennnnen. 120102 November 5, 1975 Emerg ........... June 4, 1987.
June 4, 1987 Reg
June 4, 1987 Susp
October 1, 1996 Rein
Nebraska: Steele City, village of, Jefferson County ..........ccccceeieernnnnn. 310121 June 4, 1975 Emerg ........cccceeennee June 1, 1987.
June 1, 1987 Reg
June 1, 1987 Susp
October 14, 1996 Rein
Minnesota: Cannon Falls, city of, Goodhue County ..........cccccoveieennnnen. 270141 April 5, 1974 Emerg. ......cccceeeveeen. September 6, 1996.
January 2, 1981 Reg
September 6, 1996 Susp
October 16, 1996 Rein
REGULAR PROGRAM CONVERSIONS
Region |
Massachusetts: West Tisbury, town of, Dukes County ...........cccceevueee.. 250074 September 29, 1996 ................... September 29, 1996.
Suspension Withdrawn
Region I
New York:
Elmira, town of, Chemung COUNLY ........cccoviiieiiiiieiiiiee e 360151 | ...... O o Do.
Horseheads, town of, Chemung County ..........ccccoovuieeniiieeniienennes 360153 | ...... O o Do.
Region V
Ohio: Montgomery County, unincorporated areas ...........cccccceerveerreeenee 390775 | ... O i Do.
Wisconsin: Platteville, city of, Grant County ..........cccccceeviiiiiniieeiniieeene 550154 | ...... O oo Do.
Region IV
Florida: Sewall’s Point, town of, Martin County ..........ccccceveeeevcieeenennnn. 120164 October 16, 1996 ........cccceeeeennnnn. October 16, 1996.
Suspension Withdrawn
Tennessee:
Carter County, unincorporated areas ..........cccceeeeueeeeriueeeeniieeesnneeenns 470024 | ... O o Do.
Elizabethton, city of, Carter CoUNty ........ccceveiiieeeiiiee e 475425 Do.
Jonesborough, town of, Washington County 470198 Do.
Watauga, city of, Carter COUNtY ........cccceerviiiiieniiiiiie e 470331 Do.
Region V
Michigan: Arcadia, township of, Manistee County ...........c.ccccceveveeennnnn. 260306 | ...... O o Do.

1The Fort Peck Indian Reservation has adopted Roosvelt County’s Flood Hazard Boundary Map (FHBM) dated 12/4/79 for floodplain manage-

ment and insurance purposes.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension; With.—Withdrawn.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance”)

Issued: November 15, 1996.
Craig S. Wingo,
Deputy Associate Director, Mitigation

COMMISSION

FEDERAL COMMUNICATIONS

47 CFR Parts 42, 61 and 64

SUMMARY: The Second Report and Order
(Order) released October 31, 1996
relieves nondominant interexchange
carriers from filing with the
Commission tariffs for interstate,

Directorate.
[FR Doc. 96-29895 Filed 11-21-96; 8:45 am]
BILLING CODE 6718-05-P

[CC Docket No. 96-61; FCC 96—424]

Policy and Rules Concerning the
Interstate, Interexchange Marketplace;
Implementation of Section 254(g) of
the Communications Act of 1934, as
Amended

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

domestic, interexchange services. The
Order furthers the pro-competitive and
deregulatory objectives of the
Telecommunications Act of 1996 by
ending a regulatory regime that is no
longer necessary for nondominant
interexchange carriers in the interstate,
domestic, interexchange market and by
fostering increased competition in this
market.

EFFECTIVE DATE: December 23, 1996.
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FOR FURTHER INFORMATION CONTACT:
Melissa Waksman, Attorney, or
Christopher Heimann, Attorney,
Common Carrier Bureau, Policy and
Program Planning Division, (202) 418—
1580. For additional information
concerning the information collections
contained in this Report and Order
contact Dorothy Conway at 202—418—
0217, or via the Internet at
dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order adopted October 29,
1996, and released October 31, 1996.
The full text of this Second Report and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M St., NW., Washington, DC.
The complete text also may be obtained
through the World Wide Web, at http:/
/www.fcc.gov/Bureaus/Common
Carrier/Orders/fcc96325.wp, or may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., (202) 857-3800, 2100 M
St., NW., Suite 140, Washington, DC
20037. Pursuant to the
Telecommunications Act of 1996, the
Commission released a Notice of
Proposed Rulemaking, Policy and Rules
Concerning the Interstate, Interexchange
Marketplace; Implementation of Section
254(g) of the Communications Act of

1934, as amended, CC Docket No. 96—
61 (61 FR 14717 (April 3, 1996)) to seek
comment on rules to implement section
254(g) of the 1996 Act.

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act, the Report and Order
contains a Final Regulatory Flexibility
Analysis which is set forth in the
Second Report and Order. A brief
description of the analysis follows.

Pursuant to Section 604 of the
Regulatory Flexibility Act, the
Commission performed a
comprehensive analysis of the Second
Report and Order with regard to small
entities. This analysis includes: (1) A
succinct statement of the need for, and
objectives of, the Commission’s
decisions in the Second Report and
Order; (2) a summary of the significant
issues raised by the public comments in
response to the initial regulatory
flexibility analysis, a summary of the
Commission’s assessment of these
issues, and a statement of any changes
made in the Second Report and Order
as a result of the comments; (3) a
description of and an estimate of the
number of small entities and small
incumbent LECs to which the Second
Report and Order will apply; (4) a
description of the projected reporting,
recordkeeping and other compliance

requirements of the Second Report and
Order, including an estimate of the
classes of small entities which will be
subject to the requirement and the type
of professional skills necessary for
compliance with the requirement; (5) a
description of the steps the Commission
has taken to minimize the significant
economic impact on small entities
consistent with the stated objectives of
applicable statutes, including a
statement of the factual, policy, and
legal reasons for selecting the alternative
adopted in the Second Report and Order
and why each one of the other
significant alternatives to each of the
Commission’s decisions which affect
small entities was rejected.

The rules adopted in this Second
Report and Order are necessary to
implement the provisions of the
Telecommunications Act of 1996.

Paperwork Reduction Act

OMB Approval Number: 3060-0704.

Title: Policy and Rules Concerning the
Interstate, Interexchange Marketplace;
Implementation of Section 254(g) of the
Communications Act of 1934, as
amended, CC Docket No. 96-61.

Respondents: Business or other for-
profit.

Public reporting burden for the
collection of information is estimated as
follows:

Information collection

Number of respondents

Annual hour burden per

Total annual burden

Detariffing* ....ocoveviiiii

Certification requirement ...........ccccceevvvreniinenn.

Tariff cancellation requirement: completely
cancel tariffs.

Tariff cancellation requirement: revise mixed
tariffs to remove domestic services.

Information disclosure requirement .................

Recordkeeping requirement ............cccceevveeene

(approx.) response
O | 0 e 0
519 | 0.5 NOUF oo 259.5
519 | 2 hours per page (1,252 pages) (one-time) 2,504 (one-time)
519 | 2 hours per page (36,047 pages) (one-time) | 72,094 (one-time)
519 | 120 hours (0Ne-time) ........ccocevrevververireeneennnn. 62,280 (one-time)
519 | 2 NOUIS eveeiiiiieeieee e 1,038

*The Commission has eliminated the tariffing requirement now imposed on nondominant interexchange carriers for interstate, domestic, inter-

exchange services.

Total Annual Burden: 138,175.5
hours, of which 136,878 will be one-
time.

Frequency of Response: Annual,
except for tariff cancellation
requirement, which will be one-time.

Estimates Costs Per Respondent:
$435,000.

Needs and Uses: The attached item
eliminates the requirement that
nondominant interexchange carriers file
tariffs for interstate, domestic,
interexchange telecommunications
services. In order to facilitate
enforcement of such carriers’ statutory
obligation to geographically average and
integrate their rates, and to make it
easier for customers to compare carriers’

service offerings, the attached Order
requires affected carriers to maintain,
and to make available to the public in
at least one location, information
concerning their rates, terms and
conditions for all of their interstate,
domestic, interexchange services.

Synopsis of Second Report and Order
I. Introduction

1. On February 8, 1996, the
Telecommunications Act of 1996 (1996
Act) was enacted. Telecommunications
Act of 1996, Public Law 104-104, 110

Stat. 56, codified at 47 U.S.C. 151 et seq.

The goal of the 1996 Act is to establish
‘‘a pro-competitive, de-regulatory
national policy framework” in order to

make available to all Americans
advanced telecommunications and
information technologies and services
“by opening all telecommunications
markets to competition.” Joint
Explanatory Statement of the Committee
of Conference, S. Conf. Rep. No. 230,
104th Cong., 2d Sess. 113 (1996). An
integral element of this framework is the
requirement in Section 10 of the
Communications Act of 1934, as
amended (Communications Act), that
the Commission forbear from applying
any provision of the Communications
Act, or any of the Commission’s
regulations, to a telecommunications
carrier or telecommunications service,
or class thereof, if the Commission
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makes certain specified findings with
respect to such provisions or
regulations. 47 U.S.C. 160(a).

2. On March 25, 1996, the
Commission released a Notice of
Proposed Rulemaking initiating a
review of its regulation of interstate,
domestic, interexchange
telecommunications services in light of
the passage of the 1996 Act and the
increasing competition in the
interexchange market over the past
decade. Policy and Rules Concerning
the Interstate, Interexchange
Marketplace; Implementation of Section
254(g) of the Communications Act of
1934, as amended, CC Docket No. 96—
61, Notice of Proposed Rulemaking, 61
FR 14717 (April 3, 1996) (NPRM). In
this Report and Order (Order), we
consider issues raised in the NPRM
relating to tariff forbearance. We also
consider, but decline to act at this time
on, the Commission’s proposal in the
NPRM to allow nondominant
interexchange carriers to bundle
customer premises equipment (CPE)
with interstate, interexchange
telecommunications services. In the
NPRM, the Commission also raised
issues relating to: market definition;
separation requirements for
nondominant treatment of local
exchange carriers in their provision of
certain interstate, interexchange
services; and implementation of the rate
averaging and rate integration
requirements in new section 254(g) of
the Communications Act. On August 7,
1996, the Commission issued a Report
and Order implementing the rate
averaging and rate integration
requirements. See Policy and Rules
Concerning the Interstate, Interexchange
Marketplace; Implementation of Section
254(g) of the Communications Act of
1934, as amended, CC Docket No. 96—
61, Report and Order, 61 FR 42558
(August 16, 1996) (Geographic Rate
Averaging Order). We will address the
market definition and separation
requirements in an upcoming order.

3. For the reasons set forth below, we
conclude that the statutory forbearance
criteria in Section 10 are met for the
Commission to no longer require or
allow nondominant interexchange
carriers to file tariffs pursuant to Section
203 for their interstate, domestic,
interexchange services. We conclude
that a policy of complete detariffing
(i.e., not permitting nondominant
interexchange carriers to file tariffs) for
such services would further advance the
statutory objectives of the forbearance
provision, Section 10. We therefore
order all nondominant interexchange
carriers to cancel their tariffs for
interstate, domestic, interexchange

services within nine months from the
effective date of this Order. In addition,
we conclude that our decision to order
complete detariffing renders moot the
contract tariff and reseller issues raised
in the NPRM.

4. The actions we take here will
further the pro-competitive,
deregulatory objectives of the 1996 Act
by fostering increased competition in
the market for interstate, domestic,
interexchange telecommunications
services. Since the early 1980’s, the
Commission has gradually adapted its
regulatory regime for such services from
one in which all interexchange carriers
were subject to the full panoply of Title
Il regulatory requirements, including
Section 203 tariff filing requirements, to
one in which pricing and other
regulatory requirements have been
replaced by market forces. Our decision
in this proceeding marks the end of the
transformation of the regulatory regime
governing interstate, domestic,
interexchange services. After our policy
of complete detariffing has been
implemented, carriers in the interstate,
domestic, interexchange marketplace
will be subject to the same incentives
and rewards that firms in other
competitive markets confront. We seek
ultimately to accomplish the same result
in every telecommunications market,
because we believe that effectively
competitive markets produce maximum
benefits for consumers, carriers and the
nation’s economy.

5. Our decision to forbear from
applying the statutory requirement that
compels nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange services and to
implement a policy of complete
detariffing does not signify in any way
a departure from our historic
commitment to protecting consumers of
interstate telecommunications services
against anticompetitive practices. We
reaffirm our pledge to use our complaint
process to enforce vigorously our
statutory and regulatory safeguards
against carriers that attempt to take
unfair advantage of American
consumers. Moreover, when interstate,
domestic, interexchange services are
completely detariffed, consumers will
be able to take advantage of remedies
provided by state consumer protection
laws and contract law against abusive
practices.

6. We note that the California Public
Utilities Commission recently adopted a
complete detariffing regime for
intrastate long-distance services offered
in California. Public Utilities
Commission of the State of California,
Rulemaking on the Commission’s Own
Motion to Establish a Simplified

Registration Process for Non-Dominant
Telecommunications Firms, R. 94-02—
003, Interim Opinion, at Appendix A,
Rule 7 (released September 20, 1996).
We encourage other state regulatory
commissions to seek the legislative
authority necessary to enable them to
adopt a complete detariffing policy
when they find, as the California
Commission did, that competition is
sufficient to obviate the need for
tariffing of intrastate long-distance
services.

Il. Forbearance From Tariff Filing
Requirements for Nondominant
Interexchange Carriers

A. Background
i. The Telecommunications Act of 1996

7. The 1996 Act provides for
regulatory flexibility by requiring the
Commission to forbear from applying
any regulation or any provision of the
Communications Act, to
telecommunications carriers or
telecommunications services, or classes
thereof, if the Commission determines
that certain conditions are satisfied.
Specifically, the 1996 Act amends the
Communications Act to provide that:

[T]he Commission shall forbear from
applying any regulation or any provision of
this Act to a telecommunications carrier or
telecommunications service, or class of
telecommunications carriers or
telecommunications services, in any or some
of its or their geographic markets, if the
Commission determines that—

(1) Enforcement of such regulation or
provision is not necessary to ensure that the
charges, practices, classifications or
regulations by, for, or in connection with that
telecommunications carrier or
telecommunications service are just and
reasonable, and are not unjustly or
unreasonably discriminatory;

(2) Enforcement of such regulation or
provision is not necessary for the protection
of consumers; and

(3) Forbearance from applying such
provision or regulation is consistent with the
public interest.

In making the public interest
determination, the 1996 Act requires the
Commission to consider whether
forbearance will promote competitive
market conditions, including the extent
to which forbearance will enhance
competition among providers of
telecommunications services. New
Section 10(b) also provides that, “[i]f the
Commission determines that such
forbearance will promote competition
among providers of telecommunications
services, that determination may be the
basis for a Commission finding that
forbearance is in the public interest.”
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ii. The Competitive Carrier Proceeding

8. In the Competitive Carrier
proceeding, the Commission pursued
pro-competitive and deregulatory goals
similar to those underlying the 1996
Act. The Commission examined how its
regulations should be adapted to reflect
and promote increasing competition in
interexchange telecommunications
markets, and sought to reduce or
eliminate its tariff filing and facilities
authorization requirements for
nondominant interexchange carriers. In
Competitive Carrier, the Commission
distinguished between two kinds of
carriers—those with market power
(dominant carriers) and those without
market power (nondominant carriers).

9. In a series of orders beginning in
1982, the Commission established a
permissive detariffing policy for
nondominant carriers, pursuant to
which such carriers were permitted,
although not required, to file tariffs with
the Commission. See Second Report and
Order, 47 FR 37899 (August 27, 1982);
Fourth Report and Order, 48 FR 52452
(November 18, 1983); Fifth Report and
Order, 50 FR 1215 (January 10, 1985).
The Commission found that “there was
no evidence that it is in the public
interest for us to continue receiving
streamlined tariff and Section 214
filings from certain specialized common
carriers to prevent them from charging
unjust and unreasonable rates or making
service unavailable.” The Commission
concluded that market forces, together
with the Section 208 complaint process
and the Commission’s ability to
reimpose tariff-filing and facilities-
authorization requirements, were
sufficient to protect the public interest
with respect to nondominant
interexchange carriers subject to
forbearance. The Commission also noted
that firms lacking market power could
not charge unlawful rates because
customers could always turn to
competitors. Sixth Report and Order, 50
FR 1215 (January 10, 1985).

10. In 1985, in the Sixth Report and
Order, the Commission established a
mandatory detariffing policy for all
carriers subject to the Commission’s
forbearance policy, because it
concluded that policy would further its
objectives of ensuring just and
reasonable rates, and that it could rely
instead on market forces, the complaint
process, and its ability to reimpose tariff
requirements, if necessary, to fulfill its
mandate under the Communications
Act. The Commission stated:
“Throughout this rulemaking, we have
determined that enforcement of Sections
201 and 202 objectives of just and
reasonable rates could be effectuated for

certain carriers without the filing of
tariffs and through market forces and
the administration of the complaint
process.” Carriers subject to forbearance
were required to “file supplements to
cancel their tariffs on file with the
Commission within six months of the
effective date of [the Sixth Report and
Order].” In order to facilitate the
complaint process and its enforcement
of statutory requirements that carriers
charge just and reasonable rates, the
Commission also ordered carriers to
maintain price and service information
on file in their offices that could be
produced readily upon inquiry from the
Commission in order to substantiate the
lawfulness of the carriers’ rates, terms
and conditions for service.

11. The Sixth Report and Order
subsequently was vacated and
remanded by the U.S. Court of Appeals
for the D.C. Circuit, on the ground that
the Commission lacked the statutory
authority to prohibit carriers from filing
tariffs. MCI Telecommunications Corp.
v. FCC, 765 F.2d 1186, 1192 (D.C. Cir.
1985). The court, however, did not
reach the issue of whether the
Commission’s earlier permissive
detariffing orders were valid. Id. at
1196. The Commission, accordingly,
continued to apply its permissive
detariffing policy to nondominant
interexchange carriers until 1992, when
the U.S. Court of Appeals for the D.C.
Circuit vacated the Commission’s
permissive detariffing regime in AT&T
Co. v. FCC. AT&T Co. v. FCC, 978 F.2d
727 (D.C. Cir. 1992), cert. denied, MCI
Telecommunications Corp. v. AT&T
Co., 509 U.S. 913 (1993). The court, in
reviewing an FCC decision disposing of
a complaint filed by AT&T against MClI,
vacated the Commission’s Fourth Report
and Order, thereby invalidating the
Commission’s permissive detariffing
policy for nondominant carriers. Id. at
737. While stating that it did “not
quarrel with the Commission’s policy
objectives,” the court found that the
Communications Act as it existed at that
time did not give the Commission
authority to adopt such a policy. Id. at
736.

12. Prior to the issuance of the U.S.
Court of Appeals’ decision invalidating
the permissive detariffing policy, the
Commission adopted a Report and
Order in a rulemaking proceeding
commenced in response to AT&T’s
complaint. See Tariff Filing
Requirements for Interstate Common
Carriers, CC Docket No. 92-13, Report
and Order, 7 FCC Rcd 8072 (1992).
(While adopted prior to the court’s
finding that the Commission’s
permissive detariffing policy exceeded
the Commission’s statutory authority,

the order was released after the court
vacated the Fourth Report and Order).
The Commission again determined that
permissive detariffing was within its
authority under the Communications
Act. Id. at 8074. The U.S. Court of
Appeals for the D.C. Circuit granted
summary reversal of the Commission’s
order based on the court’s earlier AT&T
v. FCC decision. AT&T Co. v. FCC, Nos.
92-1628, 92-1666, 1993 WL 260778
(D.C. Cir. June 4, 1993) (per curiam),
aff’d, MCI Telecommunications Corp. v.
AT&T Co., 114 S. Ct. 2223 (1994). In
affirming the U.S. Court of Appeal’s
ruling, the Supreme Court found that
Section 203(b)(2) of the
Communications Act gives the
Commission authority to modify the
Communications Act’s tariff filing
requirement, but not to eliminate it
entirely. MCI Telecommunications
Corp. v. AT&T Co., 114 S. Ct. 2223,
2229-31 (1994). The Commission
thereafter modified the tariff filing
requirements and established a one-day
tariff notice period for all nondominant
interexchange carriers after again
concluding that traditional tariff
regulation of nondominant
interexchange carriers is not necessary
to ensure just and reasonable rates.
Tariff Filing Requirements for
Nondominant Common Carriers, 58 FR
44457 (August 23, 1993) (Nondominant
Filing Order), vacated on other grounds,
Southwestern Bell Corp. v. FCC, 43 F.3d
1515 (D.C. Cir. 1995) (finding the range
of rates provision in the Nondominant
Filing Order violated Section 203(a) of
the Communications Act). The
Commission subsequently eliminated
the range of rates provision and
reinstated the other tariff filing
requirements, including the one-day
notice period, adopted in the
Nondominant Filing Order. Tariff Filing
Requirements for Nondominant
Common Carriers, 60 FR 52865 (October
11, 1995) (Nondominant Filing Order II).
In addition, under the streamlined
regulatory procedures for nondominant
carriers established in the Competitive
Carrier proceeding, such carriers are not
subject to price cap regulation, and their
tariff filings are presumed to be lawful
and do not require cost support data.
See First Report and Order, 45 FR 76148
(November 18, 1980). Nondominant
carriers also are subject to streamlined
Section 214 procedures for the
construction, extension or operation of
new transmission facilities, as well as
for the proposed reduction or
discontinuance of service.

13. Against this background, Congress

enacted Section 401 of the 1996 Act,
adding Section 10 to the
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Communications Act. As discussed
below, we find that this section
provides the Commission with the
forbearance authority that the courts
had previously concluded was lacking.
The Commission now has express
authority to eliminate unnecessary
regulation and to carry out the pro-
competitive, deregulatory objectives that
it pursued in the Competitive Carrier
proceeding for more than a decade.

B. Analysis of Statutory Requirements
i. Introduction

14. In the NPRM, the Commission
tentatively concluded that it could make
the determinations necessary to forbear
from applying the provisions of Section
203 to nondominant carriers with
respect to their interstate, domestic,
interexchange services. Specifically, the
Commission tentatively found that
enforcement of the Section 203 tariff
filing requirements with respect to
nondominant interexchange carriers: (1)
Is not necessary to ensure that such
carriers’ charges, practices, or
classifications are just and reasonable,
and are not unjustly or unreasonably
discriminatory; and (2) is not necessary
for the protection of consumers. The
Commission also tentatively found that
forbearing from applying Section 203 to
nondominant interexchange carriers is
consistent with the public interest. The
Commission therefore tentatively
concluded that it must forbear from
applying Section 203 tariff filing
requirements to nondominant
interexchange carriers with respect to
their interstate, domestic, interexchange
services. The Commission also
tentatively concluded that it should not
permit nondominant interexchange
carriers to file tariffs for such services
(that is, that it should adopt a policy of
complete detariffing), because it found
that allowing nondominant
interexchange carriers to file tariffs on a
voluntary basis would not be in the
public interest, and that complete
detariffing would promote competition
in the interstate, domestic,
interexchange market, deter price
coordination, and better protect
consumers.

15. In this section, we consider
whether the complete detariffing policy
proposed in the NPRM satisfies each of
the statutory forbearance criteria. We
note that our analysis under the first
two criteria does not differentiate
between our proposal in the NPRM to
adopt a complete detariffing policy and
other detariffing options, such as
detariffing on a permissive basis (that is,
allowing, but not requiring,
nondominant interexchange carriers to

file tariffs with respect to their
interstate, domestic, interexchange
services). Based on the language of the
first two statutory criteria, the analysis
of all detariffing proposals under the
first two forbearance criteria would be
the same, because in each case the
relevant inquiries are whether tariff
filings are necessary to ensure that
nondominant interexchange carriers’
charges, practices, or classifications are
just and reasonable, and are not unjustly
or unreasonably discriminatory, and
whether tariff filings are necessary to
protect consumers. However, the third
statutory forbearance criterion, which
requires an analysis of whether the
proposed forbearance is consistent with
the public interest, necessitates an
analysis specific to the type of
forbearance at issue. Accordingly, in
addressing the third criterion, we
consider whether adoption of a
complete, or permissive, detariffing
policy is consistent with the public
interest.

ii. Statutory Criteria for Forbearance

a. Are Tariff Filing Requirements
Necessary To Ensure that the Charges,
Practices, Classifications or Regulations
for the Interstate, Domestic,
Interexchange Services of Nondominant
Interexchange Carriers Are Just and
Reasonable, and Are Not Unjustly or
Unreasonably Discriminatory?

(1) Background

16. As noted above, the 1996 Act
requires the Commission to forbear from
applying Section 203 tariff filing
requirements to interstate, domestic,
interexchange services offered by
nondominant interexchange carriers if
the Commission determines that the
three statutory forbearance criteria are
satisfied. With respect to the first
criterion, the Commission in the NPRM
tentatively concluded that tariff filing
requirements are not necessary to
ensure that nondominant interexchange
carriers’ charges, practices,
classifications or regulations for
interstate, domestic, interexchange
services are just and reasonable, and are
not unjustly or unreasonably
discriminatory. The Commission also
tentatively concluded that the
Communications Act’s objectives of just,
reasonable, and not unjustly or
unreasonably discriminatory rates could
be achieved effectively through other
means, specifically through market
forces and the administration of the
complaint process. The Commission
therefore tentatively concluded that
elimination of tariff filing requirements
for nondominant interexchange carriers
for their interstate, domestic,

interexchange offerings would satisfy
the first statutory prerequisite for
forbearance.

(2) Comments

17. Many commenters concur with
the Commission’s tentative conclusion
that requiring nondominant
interexchange carriers to file tariffs for
their interstate, domestic, interexchange
service offerings is unnecessary to
ensure that charges, practices, and
classifications for such services are just
and reasonable, and are not unjustly or
unreasonably discriminatory. These
parties claim that nondominant carriers
cannot rationally impose prices or terms
that are unjust, unreasonable, or
unjustly or unreasonably
discriminatory, because any attempt to
do so would result in a loss of market
share. Several of these parties add that
the Section 208 complaint process is
adequate to remedy any illegal carrier
conduct that does occur. Thus, they
conclude that market forces and the
administration of the complaint process
will prevent nondominant
interexchange carriers from behaving
anticompetitively in violation of
Sections 201(b) and 202(a) of the
Communications Act.

18. Other commenters, however,
argue that market forces are currently
inadequate to ensure that the charges,
practices, classifications or regulations
of nondominant interexchange carriers
are just and reasonable, and are not
unjustly or unreasonably
discriminatory, because the market for
interstate, domestic, interexchange
services is not yet fully competitive. In
addition, the Tennessee Attorney
General and ACTA argue that AT&T is
able profitably to charge higher rates
than its competitors, demonstrating that
existing competition alone does not
constrain AT&T’s prices, and therefore
is not sufficient to regulate the
marketplace.

19. Several commenters, including a
number of state commissions, argue that
in the absence of tariffs, the Section 208
complaint process would not be
adequate to ensure that the charges,
practices, and classifications of
nondominant interexchange carriers are
just and reasonable, and not unjustly or
unreasonably discriminatory.

These commenters insist that tariffs
provide information necessary to
enforce Sections 201 and 202 and to
investigate fraudulent practices. In
addition, they argue that tariffs ensure
accurate information in the event of a
dispute. They conclude that, without
tariffs, consumers and other interested
parties will lack adequate information to
bring a complaint. TRA adds that the
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complaint process is too limited because
it focuses only on legal issues, while the
tariff review process allows policy
analysis as well.

20. TRA argues that eliminating tariff
filing requirements in a market that is
less than perfectly competitive will
enable carriers to discriminate against
resellers, many of which are small and
mid-sized businesses. TRA claims that
the resale market will not survive
detariffing, and that such a result is
contrary to the objectives of the
Communications Act and Commission
policy, which recognizes that a vibrant
resale market provides residential and
small business customers with access to
lower rates, puts downward pressure on
prices, and helps prevent discriminatory
pricing by increasing the number of
parties offering similar services.

(3) Discussion

21. We adopt the tentative conclusion
in the NPRM that tariffs are not
necessary to ensure that the rates,
practices, and classifications of
nondominant interexchange carriers for
interstate, domestic, interexchange
services are just and reasonable and not
unjustly or unreasonably
discriminatory. We conclude, consistent
with the AT&T Reclassification Order,
that the high churn rate among
consumers of interstate, domestic,
interexchange services indicates that
consumers find the services provided by
interexchange carriers to be close
substitutes, and that consumers are
likely to switch carriers in order to
obtain lower prices or more favorable
terms and conditions. In addition, as we
found in the AT&T Reclassification
Order, residential and small business
customers are highly demand-elastic,
and will switch carriers in order to
obtain price reductions and desired
features. Because of the high elasticity
of demand for interstate, domestic,
interexchange services, we find it is
highly unlikely that interexchange
carriers that lack market power could
successfully charge rates, or impose
terms and conditions, for interstate,
domestic, interexchange services that
violate Section 201 or 202 of the
Communications Act, because any
attempt to do so would cause their
customers to switch to different carriers.
Thus, we believe that market forces will
generally ensure that the rates,
practices, and classifications of
nondominant interexchange carriers for
interstate, domestic, interexchange
services are just and reasonable and not
unjustly or unreasonably
discriminatory. Moreover, if
nondominant interexchange carriers
service offerings violate Section 201 or

Section 202 of the Communications Act,
we have other, more effective means of
remedying such conduct. Specifically,
we can address any illegal carrier
conduct through the exercise of our
authority to investigate and adjudicate
complaints under Section 208.

22. We also reject the unsupported
suggestion that current levels of
competition are inadequate to constrain
AT&T’s prices. In the AT&T
Reclassification Order, we found that
AT&T cannot unilaterally exercise
market power in the interstate,
domestic, interexchange market. We
based this finding on, inter alia, AT&T’s
declining market share, the supply
elasticity in this market, the fact that
both residential and business customers
are highly demand-elastic, and an
analysis of AT&T’s cost, structure, size,
and resources. The Tennessee Attorney
General and ACTA offer no new
evidence that would lead us to alter our
conclusion that AT&T lacks market
power in this market.

23. We also are not persuaded that
tariffs are necessary to constrain the
prices and practices of nondominant
interexchange carriers with respect to
interstate, domestic, interexchange
services. As discussed below, we find
that evidence of tacit price coordination
in the market for interstate, domestic,
interexchange services is inconclusive.
Moreover, we find that tariff filings by
nondominant interexchange carriers for
interstate, domestic, interexchange
services may facilitate, rather than deter,
price coordination, because under a
tariffing regime, all rate and service
information is collected in one, central
location. Therefore, we believe that
complete detariffing, along with
additional, competitive, facilities-based
entry into the interstate, domestic,
interexchange market, will help deter
attempts to increase rates for interstate,
domestic, interexchange services
through tacit price coordination. We
therefore conclude that complete
detariffing of interstate, domestic,
interexchange services offered by
nondominant interexchange carriers
will further the Communications Act’s
objective that carriers’ rates, practices,
classifications, and regulations be just,
reasonable and not unjustly or
unreasonably discriminatory.

24. In the NPRM, the Commission
acknowledged that the Commission
initially relaxed its regulation of
nondominant carriers in the
Competitive Carrier proceeding in part
because it concluded that the
availability of service from a nationwide
dominant carrier subject to full Title Il
regulation would further constrain
nondominant carriers. We therefore

sought comment on whether the
absence of a nationwide dominant
carrier should affect our determination
to forbear from requiring nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services. No commenter addressed this
issue, and we conclude that the absence
of a dominant interexchange carrier in
today’s competitive interstate, domestic,
interexchange market should not alter
our analysis, because nondominant
interexchange carriers cannot
successfully price their services
anticompetitively in this market. In
addition, the Commission has
previously found that market forces
effectively discipline nondominant
carriers even in the absence of a
dominant carrier. See Implementation of
Sections 3(n) and 332 of the
Communications Act, Regulatory
Treatment of Mobile Services, 59 FR
18493 (April 19, 1994).

25. We also reject the claim that,
without tariffs, consumers and other
parties will lack sufficient information
to challenge the lawfulness of
nondominant interexchange carriers’
rates, terms and conditions for domestic
service, in particular on the ground that
such carriers’ rates, practices, and
classifications are unjustly or
unreasonably discriminatory. In the
absence of tariffs, customers will still
receive rate information in the same
manner they always have, through the
billing process. In addition, carriers
likely will be obligated to notify their
customers of any changes in their rates,
terms and conditions for service as part
of their contractual relationship.
Moreover, tariffs may not be the best
vehicle for disclosure of rate and service
information for nondominant
interexchange carriers to residential and
small business customers, because such
end-users rarely, if ever, consult these
tariff filings, and few of them are able
to understand tariff filings even if they
do examine them. We further believe
that nondominant interexchange
carriers will generally provide
customers rate and service information
that currently is contained in tariffs, in
an accessible format in order to market
their services and to retain customers.
Nevertheless, we acknowledge that,
even in a competitive market,
nondominant interexchange carriers
might not provide complete information
concerning all of their interstate,
domestic, interexchange service
offerings to all consumers, and that
some consumers may not be able to
determine the particular rate plans that
are most appropriate for them, based on
their individual calling patterns. (For
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example, nondominant interexchange
carriers might engage in targeted
advertising concerning particular
discounts and rate plans that might be
the least costly, and most appropriate,
plan for some, but not all, consumers.)
Accordingly, and in light of
considerations regarding the
enforcement of the 1996 Act’s
geographic rate averaging and rate
integration requirements, we will
require carriers to provide rate and
service information to the public, as we
discuss below. In addition, as the
Commission did in the Sixth Report and
Order, we will require nondominant
interexchange carriers to maintain price
and service information and to make
such information available on a timely
basis to the Commission upon request.
We therefore conclude that, in the
absence of tariffs for nondominant
carriers’ interstate, domestic,
interexchange services, consumers and
other parties will have access to
sufficient information about such
services for purposes of bringing
complaints. On June 12, 1996, the Office
of Management and Budget approved
the Commission’s proposal in the NPRM
to require nondominant interexchange
carriers to maintain at their premises
price and service information regarding
their interstate, interexchange offerings
that they can submit to the Commission
upon request. Notice of Office of
Management and Budget Action, OMB
No. 3060-0704 (June 12, 1996). In
reviewing the proposed information
collection requirements in the NPRM,
including the proposal to eliminate
tariff filing requirements by
nondominant interexchange carriers for
interstate, domestic, interexchange
services, the Office of Management and
Budget ““strongly recommend[ed] that
the [Commission] investigate potential
mechanisms to provide consumers,
State regulators, and other interested
parties with some standardized pricing
information.”

26. We reject TRA'’s claim that the
complaint process is inadequate to
protect consumers. TRA maintains that
the Commission addresses only legal
issues in a complaint proceeding,
whereas in the tariff review process, the
Commission can address policy issues
as well. TRA is incorrect, however.
Regardless of whether the inquiry is part
of a complaint or a tariff review
proceeding, the Commission can
address all relevant legal and policy
issues. In the particular context of
Section 208 complaint proceedings, we
will continue to examine legal, and,
where appropriate, policy matters to
give full effect to the requirements that

a carrier’s rates, terms, and conditions
are just, reasonable, and not
unreasonably discriminatory, as well as
the requirements of our rules and
orders.

27. Contrary to TRA’s assertions that
the resale market will not survive in the
absence of tariffs, we conclude that our
decision to forbear from requiring
nondominant interexchange carriers to
file tariffs for interstate, domestic,
interexchange services will not affect
such carriers’ obligations under Sections
201 and 202 to charge rates, and to
impose practices, classifications and
regulations, that are just and reasonable
and not unjustly or unreasonably
discriminatory. In addition, as
discussed below, we will require
nondominant interexchange carriers to
provide rate and service information on
all of their interstate, domestic,
interexchange services to consumers,
including resellers. Thus, resellers will
be able to determine whether
nondominant interexchange carriers
have imposed rates, practices,
classifications or regulations that
unreasonably discriminate against
resellers, and to bring a complaint, if
necessary.

28. For the reasons discussed herein,
we conclude that tariffs are not
necessary to ensure that the rates,
practices, classifications, and
regulations of nondominant
interexchange carriers for interstate,
domestic, interexchange services are
just and reasonable and not unjustly or
unreasonably discriminatory. We
therefore conclude that the proposal to
adopt complete detariffing meets the
first of the statutory forbearance criteria.

b. Are Tariff Filing Requirements for
the Interstate, Domestic, Interexchange
Services of Nondominant Interexchange
Carriers Necessary for the Protection of
Consumers?

(1) Background

29. In the NPRM, the Commission
tentatively concluded that requiring
nondominant interexchange carriers to
file tariffs for interstate, domestic,
interexchange services is not necessary
to protect consumers, and that such
tariff filing requirements could harm
consumers by undermining the
development of vigorous competition.

(2) Comments

30. A number of parties support the
Commission’s tentative conclusion that
requiring nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange service
offerings is not necessary to protect
consumers. Several of these parties
claim that nondominant interexchange

carriers cannot rationally charge prices,
or impose terms and conditions that
harm consumers without losing
customers. In addition, many parties
assert that the complaint process is
adequate to remedy any illegal carrier
conduct that violates the
Communications Act and harms
consumers.

31. Several commenters also support
the Commission’s tentative conclusion
that tariff filing requirements actually
harm consumers by impeding the
development of vigorous competition
and by leading to higher rates.

32. A number of state commissions
and other commenters assert, however,
that, without tariffs, the complaint
process would not be adequate to
protect consumers. They claim that the
complaint process is cumbersome,
expensive and time-consuming, and that
without tariffs, consumers will lack
sufficient information on which to base
a complaint that a carrier has violated
Section 201 or 202, or failed to comply
with the rate averaging and rate
integration requirements of Section
254(g). A number of state commissions
and other parties also assert that
detariffing will impede state regulatory
or law enforcement functions, because
state officials depend on information
contained in tariffs filed with the
Commission to protect consumers, to
prevent fraudulent practices, and to
promote state objectives and policies,
such as ensuring that rates for
intraLATA services are no higher than
those for interLATA services. In
addition, some state commissions are
concerned that tariff forbearance by the
Commission might preempt state tariff
filing requirements because Section
10(e) of the Communications Act
provides that “‘a State commission may
not continue to apply or to enforce any
provision of this Act that the
Commission has determined to forbear
from applying.” Several parties add that
tariffs also ensure that the Commission
has access to accurate information in the
event of a dispute.

33. The Ad Hoc Users and BellSouth
maintain, however, that, even in the
absence of tariffs, carriers will make
price and service information available
to the public through methods such as
advertising, bill inserts and brochures;
and that those methods are more
effective at informing consumers than
tariff filings, which are not readily
available to consumers and which most
consumers therefore never examine.

34. Some commenters suggest that, if
the Commission detariffs, the
Commission should limit forbearance
from tariff filing requirements to
individually-negotiated service
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arrangements. They urge the
Commission to retain tariff filing
requirements for mass market services
offered to residential and small business
customers because, they claim, tariffs
are necessary to protect consumers of
such services.

35. In addition, American Telegram
argues that tariffs are necessary to
protect consumers with respect to terms
and conditions, but not rates and
charges, of nondominant interexchange
carriers. American Telegram asserts that
tariffs are necessary to protect
consumers with respect to terms and
conditions of service, because, without
tariffs, each customer would have to
challenge its individual contract with
the carrier in order to establish the
illegality of the carrier’s terms or
conditions for service. American
Telegram claims that, by contrast, when
a tariff is challenged, any changes to the
tariffed terms and conditions apply
automatically to all customers of that
service.

(3) Discussion

36. We adopt the tentative conclusion
in the NPRM that tariff filings by
nondominant interexchange carriers for
interstate, domestic, interexchange
services are not necessary to protect
consumers. Rather, as discussed above,
we find that it is highly unlikely that
interexchange carriers that lack market
power could successfully charge rates,
or impose terms and conditions, for
interstate, domestic, interexchange
services that violate Sections 201 and
202 of the Communications Act. We
therefore conclude that market forces,
our administration of the Section 208
complaint process, and our ability to
reimpose tariff filing requirements, if
necessary, are sufficient to protect
consumers.

37. We also adopt the tentative
conclusion that in the interstate,
domestic, interexchange market,
requiring nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange services may
harm consumers by impeding the
development of vigorous competition,
which could lead to higher rates. We
agree with NYNEX that ““forbearance
will promote competition and deter
price coordination, which can threaten
competitive benefits.” By promoting
competition, detariffing will better
protect consumers against the
imposition of rates, terms, or conditions
that violate the Communications Act.

38. We reject the argument that, for
interstate, domestic, interexchange
services offered by nondominant
interexchange carriers, the complaint
process is inadequate to protect

consumers. As an initial matter, we note
that we are not simply relying on the
complaint process to protect consumers.
Rather, as set forth above, we believe
that market forces, together with the
complaint process, will adequately
protect consumers. In addition, we find
that our complaint process is adequate
to redress any harm to consumers
should a nondominant interexchange
carrier establish prices, or impose terms
and conditions, that violate Sections
201 or 202, or engage in other conduct
that violates the Communications Act or
our regulations. Moreover, we note that
in the absence of tariffs, consumers will
be able to pursue remedies under state
consumer protection and contract laws
in a manner currently precluded by the
“filed-rate” doctrine.

39. While we agree with those
commenters that argue that the
Commission and the public may need
access to information concerning
carriers’ rates, terms and conditions to
ensure carrier compliance with the
requirements of Sections 201, 202, and
254(g) of the Communications Act, we
are not persuaded that tariffs filed
pursuant to Section 203 are the only, or
most effective, means of disseminating
such information. As an initial matter,
we note that the majority of complaints
by consumers about the lawfulness of
carriers’ rates, terms, or conditions for
interstate, domestic, interexchange
services are based on information
obtained through the billing process,
rather than information obtained from
carriers’ tariffs. As set forth above, we
believe that nondominant interexchange
carriers likely will provide rate and
service information currently contained
in tariffs to their customers in order to
establish a legal relationship with such
customers or as part of the billing
process. Moreover, nondominant
carriers likely will publicize their rates,
terms and conditions for service in
order to maintain, or improve, their
competitive positions in the market. We
therefore conclude that the public will
have access to sufficient information to
bring to the Commission’s attention
possible violations of the
Communications Act without the risk of
anticompetitive effects inherent in tariff
filing requirements.

40. Additionally, we find no basis for
the claim that the detariffing of the
interstate, domestic, interexchange
services of nondominant interexchange
carriers will significantly impede state
regulatory or law enforcement
functions. The rules we adopt in this
proceeding will not interfere with, and
in fact may facilitate, a state agency’s
ability to obtain directly from carriers
price and service information regarding

interstate, domestic, interexchange
services. Our action here also does not
affect state tariff filing requirements for
intrastate services. Section 10(e) of the
Communications Act, which provides
that “‘a State commission may not
continue to apply or to enforce any
provision of this Act that the
Commission has determined to forbear
from applying,” does not prohibit states
from requiring nondominant
interexchange carriers to file tariffs with
respect to their intrastate, interexchange
services based on our action here.

41. We reject the suggestion that
tariffs are necessary to protect
consumers of mass market interstate,
domestic, interexchange services
provided by nondominant
interexchange carriers, and therefore
that the Commission should limit
forbearance only to individually-
negotiated service arrangements. We
find that the reasons supporting our
conclusion that tariff filings are not
necessary to protect consumers of
interstate, domestic, interexchange
services provided by nhondominant
interexchange carriers apply to all such
services, and not only to those provided
pursuant to individually-negotiated
arrangements. Specifically, any increase
in competition resulting from the
elimination of tariffs will redound to the
benefit of consumers of all interstate,
domestic, interexchange services. For
example, we believe that eliminating
tariffs for mass market services will
increase carriers’ incentive to reduce
prices for such services, and reduce
their ability to engage in tacit price
coordination. In addition, detariffing of
mass market services will likely provide
greater protection to consumers,
because, as discussed below, carriers
will likely be required, as a matter of
contract law, to give customers advance
notice before instituting changes that
adversely affect customers. Carriers will
also continue to provide rate
information to customers as part of the
billing process, and in order to market
their services and to retain customers.

42. Similarly, we do not agree with
American Telegram’s claim that tariffs
are necessary to protect consumers with
respect to terms and conditions, but not
rates and charges, of interstate,
domestic, interexchange services
provided by nondominant
interexchange carriers. Just as we
believe that competition is sufficient to
ensure that nondominant interexchange
carriers’ charges for interstate, domestic,
interexchange services are just and
reasonable, and not unreasonably
discriminatory, and to protect
consumers, we believe that competitive
forces will ensure that nondominant
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carriers’ non-price terms and conditions
are reasonable. Moreover, we concur
with BellSouth that even non-price tariff
filings can be used to facilitate tacit
coordination by carriers. In addition, we
reject American Telegram’s argument
that tariffs concerning nondominant
carriers’ terms and conditions for
interstate, domestic, interexchange
service are necessary to protect
consumers, because, without such
tariffs, each customer seeking to
challenge a carrier’s terms or conditions
would have to show that its individual
contract is unlawful. Nondominant
interexchange carriers are likely to use
standard contracts for most services
rather than individually negotiate a
different contract with each customer.
As a result, following a successful
challenge to a carrier’s standard service
agreement, that carrier is likely to
modify the unlawful contract with all of
its customers, rather than face
additional complaints or litigation in
which the previous determination that
the contract is unlawful would likely be
given preclusive effect. As in nearly
every other business that is conducted
without tariffs, we find that tariffs by
nondominant interexchange carriers for
interstate, domestic, interexchange
services are not necessary to protect
consumers. In the absence of such
tariffs, consumers will not only have our
complaint process, but will also be able
to pursue remedies under state
consumer protection and contract laws.

43. For the reasons discussed herein,
we conclude that tariffs for the
interstate, domestic, interexchange
services of nondominant interexchange
carriers are not necessary to protect
consumers. We therefore conclude that
the proposal to adopt complete
detariffing meets the second of the
statutory forbearance criteria.

c. Is Forbearance From Applying
Section 203 Tariff Filing Requirements
to the Interstate, Domestic,
Interexchange Services Offered By
Nondominant Interexchange Carriers
Consistent With the Public Interest?

(1) Background

44. The third statutory criterion
requires us to determine whether
forbearance from applying Section 203
tariff filing requirements to the
interstate, domestic, interexchange
services of nondominant interexchange
carriers is consistent with the public
interest. In making this determination,
the statute specifically requires us to
consider whether forbearance will
promote competitive market conditions,
including the extent to which
forbearance will enhance competition
among providers of telecommunications

services. In addition, Section 10(b)
provides that, “[i]f the Commission
determines that such forbearance will
promote competition among providers
of telecommunications services, that
determination may be the basis for a
Commission finding that forbearance is
in the public interest.” In the NPRM, the
Commission tentatively concluded that
it should not permit nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services of nondominant interexchange
carriers, because complete detariffing of
such services will promote competition
and deter price coordination in the
interstate, domestic, interexchange
market, and will better protect
consumers.

(2) Comments

45. Several commenters, including
large consumers of telecommunications
services, agree with the Commission’s
tentative conclusion that complete
detariffing of nondominant
interexchange carriers’ interstate,
domestic, interexchange services is in
the public interest. These commenters
argue that allowing nondominant
interexchange carriers to continue to file
tariffs undermines the development of
vigorous competition because: (1)
Tariffs delay a carrier’s ability to
respond to market changes; (2) even
under streamlined tariff filing
procedures, the preparation, filing, and
defense of tariffs imposes substantial
uneconomic costs on carriers; (3) absent
tariffs, a carrier could no longer refuse
to accommodate a customer’s request for
services tailored to its specific needs on
the ground that the request is beyond
the scope of the carrier’s tariff; (4) tariffs
reduce incentives to engage in
competitive price discounting, because
competitors can respond to any price
change before it has the desired effect of
capturing market share. Several parties
further argue that tariffs facilitate
coordinated pricing by enabling carriers
to ascertain their competitors’ rates,
terms, and conditions for service at one,
central location. APCC argues that
forbearance from tariff filing
requirements would eliminate a
regulatory requirement that is especially
burdensome on small carriers. Some of
these commenters additionally argue
that complete detariffing would
eliminate the possible invocation of the
“filed-rate” doctrine. It is well
established that, pursuant to the “filed-
rate” doctrine, in a situation where a
filed tariff rate, term or condition differs
from a rate, term, or condition set in a
non-tariffed carrier-customer contract,
the carrier is required to assess the tariff
rate, term, or condition. See Armour

Packing Co. v. United States, 209 U.S.
56 (1908); American Broadcasting Cos.,
Inc. v. FCC, 643 F.2d 818 (D.C. Cir.
1980). Consequently, if a carrier
unilaterally changes a rate by filing a
tariff revision, the newly filed rate
becomes the applicable rate unless the
revised rate is found to be unjust,
unreasonable, or unlawful under the
Communications Act. See Maislin
Industries, U.S., Inc. v. Primary Steel,
Inc., 497 U.S. 116 (1990).

46. Interexchange carriers and other
commenters contend that complete
detariffing is not in the public interest,
because prohibiting nondominant
interexchange carriers from filing tariffs
with respect to interstate, domestic,
interexchange services will impede
competition and increase carriers’ costs.
Specifically, these parties argue that
complete detariffing would: (1)
Significantly increase transaction costs
by forcing nondominant interexchange
carriers to conclude literally millions of
written agreements with customers in
order to establish legally enforceable
contractual relationships; (2) make
casual calling options more difficult, if
not impossible; and (3) prevent carriers
from reacting quickly to market
conditions because carriers would be
forced to notify each individual
customer of any changes to their rates,
terms, and conditions before such
changes could be effective. (Casual
calling refers to services that do not
require a consumer to open an account
or otherwise presubscribe to a service,
including use of a third-party credit
card, collect calling, or dial-around
through the use of an access code.
Several parties argue that tariffs are
essential to casual calling services
because callers use the services on a
temporary basis without a preexisting
contractual relationship, and that tariffs
are the only cost-efficient way to
establish a legal relationship with casual
callers.) ACTA further argues that any
increased transaction costs would be
especially burdensome on small carriers
that have fewer resources. LDDS
contends that the increased transaction
costs due to detariffing would
discourage nondominant interexchange
carriers from serving certain market
segments (e.g., low-usage residential,
small business, and casual callers),
thereby decreasing competitive choices
for these customers. In addition, several
parties argue that tariffs actually
promote competition by sending
accurate economic signals and
disseminating rate and service
information to consumers and
competitors. In particular, they argue
that residential and small business
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customers require access to such
information to obtain the best rates
available, and that small nondominant
interexchange carriers need such
information to compete with larger
interexchange carriers. Several parties
further argue that complete detariffing
would not deter price coordination, to
the extent it exists, both because rate
and service information would continue
to be available to competitors and
because the existing streamlined tariff
filing procedures prevent price
signalling. A few parties suggest that, if
the Commission is concerned about tacit
price coordination, it could remedy the
problem by requiring nondominant
interexchange carriers to file tariffs on
no more than one day’s notice, rather
than not permitting such carriers to file
tariffs.

47. Interexchange carriers and several
other commenters that oppose complete
detariffing contend that permissive
detariffing would be consistent with the
public interest. They maintain that: (1)
Permissive detariffing would be the
most deregulatory and pro-competitive
option because carriers could determine
the most efficient means to establish
contractual relations with their
customers (e.g., carriers could file tariffs
for such mass market offerings as
residential and small business services,
reducing transactions costs to carriers
and consumers); (2) the “filed-rate”
doctrine would no longer apply if the
Commission adopted a permissive
detariffing regime, because the tariffed
rate would no longer be the only legally
permissible rate; (3) price coordination
would be difficult, if not impossible,
with permissive detariffing because
carriers would at best have fragmentary
information concerning their
competitors’ rates, terms, and
conditions; and (4) casual calling
options would still be feasible with
permissive detariffing.

48. Several commenters, however,
argue that permissive detariffing, that is,
allowing nondominant interexchange
carriers to file tariffs if they wish to do
so, is not in the public interest. Several
of these parties argue that permissive
detariffing is contrary to the public
interest, because it would allow
nondominant interexchange carriers to
*‘game’’ the system by filing tariffs when
it serves their interest to do so, for
example, to take advantage of the “filed-
rate”” doctrine or to engage in price
signaling. Contrary to the interexchange
carriers’ assertions, these parties claim
that the “filed-rate” doctrine would
continue to exist if detariffing were
implemented on a permissive basis.
TRA, which opposes any detariffing at
all, argues that permissive detariffing

would enable carriers to discriminate
against resellers.

49. Some commenters suggest that the
Commission limit forbearance from
tariff filing requirements to
individually-negotiated service
arrangements and retain tariff filing
requirements for mass market services
offered to residential and small business
customers, because tariffs allow carriers
to establish a legal relationship with
customers quickly and inexpensively. In
addition, several parties urge the
Commission to limit the scope of
forbearance only to certain
nondominant interexchange carriers, or
to certain types of information. For
example, TRA and ACTA suggest that
the Commission should forbear from
applying Section 203 tariff filing
requirements to those carriers with less
than a certain percentage of the market
and that are not affiliated with certain
incumbent local exchange carriers, such
as the BOCs.

50. In addition, several commenters
contend that it is premature to detariff
now, in light of the dynamic changes
occurring in the market, such as the
reclassification of AT&T in October
1995, and the opening of all
telecommunications markets to
increased competition following
enactment of the 1996 Act. These
commenters urge the Commission to
defer any decision concerning
forbearance from tariff filing
requirements until it can evaluate the
effect of these changes on the interstate,
domestic, interexchange market.

51. Finally, several parties
commented on how the Commission
should treat the BOCs upon their entry
into the interstate, domestic,
interexchange services market in order
to promote competition in this market.
A number of BOCs and other parties
argue that detariffing will only provide
competitive benefits if we also detariff
the BOCs once they enter the interstate,
domestic, interexchange market. They
argue that failure to do so, would place
the BOCs, which they claim lack market
power in the interstate, domestic,
interexchange market, at a competitive
disadvantage vis-a-vis existing
interexchange carriers, which currently
control the market, and would inhibit
competition, thereby undermining
Congress’ objective in passing the 1996
Act. Others argue that, because the
BOCs exercise market power in the
exchange access market, the
Commission should require the BOCs to
file tariffs for interstate, domestic,
interexchange services until the
Commission has experience with the
type and level of safeguards necessary to

prevent cross-subsidization and other
unlawful practices.

(3) Discussion

52. We adopt the tentative conclusion
in the NPRM that not allowing
nondominant interexchange carriers to
file tariffs for the provision of interstate,
domestic, interexchange services is
consistent with the public interest, with
the limited exception, as discussed
below, of AT&T’s provision of 800
directory assistance and analog private
line services. Section 10(b) specifically
requires the Commission, in
determining whether forbearance from
enforcing a provision of the
Communications Act or a regulation is
in the public interest, to consider
whether forbearance will promote
competitive market conditions,
including the extent to which
forbearance will enhance competition
among providers of telecommunications
services. We find that a regime without
nondominant interexchange carrier
tariffs for interstate, domestic,
interexchange services is the most pro-
competitive, deregulatory system.
Specifically, we find that not permitting
nondominant interexchange carriers to
file tariffs with respect to interstate,
domestic, interexchange services will
enhance competition among providers
of such services, promote competitive
market conditions, and achieve other
objectives that are in the public interest,
including eliminating the possible
invocation of the filed rate doctrine by
nondominant interexchange carriers,
and establishing market conditions that
more closely resemble an unregulated
environment. Moreover, we find that
permitting nondominant interexchange
carriers to file tariffs on a voluntary
basis would undermine several of these
benefits, and therefore is not in the
public interest.

53. The record in this proceeding
supports our tentative conclusion that
not permitting nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services will promote competition in the
market for such services. Even under
existing streamlined tariff filing
procedures, requiring nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services impedes vigorous competition
in the market for such services by: (1)
Removing incentives for competitive
price discounting; (2) reducing or taking
away carriers’ ability to make rapid,
efficient responses to changes in
demand and cost; (3) imposing costs on
carriers that attempt to make new
offerings; and (4) preventing consumers
from seeking out or obtaining service
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arrangements specifically tailored to
their needs. (These findings are
consistent with the Commission’s
findings in the Competitive Carrier
proceeding. Sixth Report and Order.
The Commission recently reiterated
these findings in the Regulatory
Treatment of Mobile Services Order, 59
FR 18493 (April 19, 1994).) Moreover,
we believe that tacit coordination of
prices for interstate, domestic,
interexchange services, to the extent it
exists, will be more difficult if we
eliminate tariffs, because price and
service information about such services
provided by nondominant
interexchange carriers would no longer
be collected and available in one central
location.

54. In addition, requiring tariffs for
interstate, domestic, interexchange
services offered by nondominant
interexchange carriers impedes
competition by preventing customers
from seeking out or obtaining price and
service arrangements tailored to their
needs. As Ad Hoc Users and others
note, carriers, in some cases, have
refused to accommodate customers’
requests for particular service terms on
the ground that the requested terms are
not contained in the carriers’ tariffs, and
that the Commission would reject any
term or condition for service that

differed from the carriers’ general tariffs.

Eliminating tariff filings by
nondominant interexchange carriers
will prevent such carriers from refusing
to negotiate with customers based on
the Commission’s tariff filing and
review processes. As a result, carriers
may become more responsive to
customer demands, and offer a greater
variety of price and service packages
that meet their customers’ needs.

55. Complete detariffing would also
further the public interest by
eliminating the ability of carriers to
invoke the “filed-rate” doctrine. As
noted above, courts have long held that,
in a situation where a filed tariff rate, or
other term or condition, differs from a
rate, term, or condition set in a non-
tariffed carrier-customer contract, the
carrier is required to impose the tariffed
rate, term or condition. While the
Commission has held that unilateral
changes that alter material terms and
conditions of long-term service
arrangements are reasonable only if
justified by substantial cause, the filed
rate doctrine provides carriers with the
ability to alter or abrogate their
contractual obligations in a manner that
is not available in most commercial
relationships. In addition, complete
detariffing would further the public
interest by preventing carriers from
unilaterally limiting their liability for

damages. Accordingly, by permitting
carriers unilaterally to change the terms
of negotiated agreements, the filed rate
doctrine may undermine consumers’
legitimate business expectations. Absent
filed tariffs, the legal relationship
between carriers and customers will
much more closely resemble the legal
relationship between service providers
and customers in an unregulated
environment. Thus, eliminating the
filed rate doctrine in this context would
serve the public interest by preserving
reasonable commercial expectations and
protecting consumers.

56. Eliminating tariffs for the
interstate, domestic, interexchange
services of nondominant interexchange
carriers will not, as some suggest,
reduce such carriers’ incentive or ability
to offer discounts or respond quickly to
market changes by forcing them to give
customers advance notice of all changes
to their rates, terms, and conditions for
service. Our experience over the past
several years indicates that
interexchange carriers’ competitive
offerings to residential and small
business customers are typically
optional calling plans in which
consumers must affirmatively elect to
participate. In order to induce
customers to participate in such plans,
carriers have widely advertised the
terms and availability of these calling
plans. Thus, detariffing of interstate,
domestic, interexchange services is
likely to have little, if any, impact on
nondominant interexchange carriers’
incentives or ability to engage in
competitive price discounting. In
addition, as a matter of contract law,
nondominant interexchange carriers
would not necessarily be required to
provide notice before instituting
changes that benefit, or do not adversely
affect in a material way, customers (e.g.,
reducing rates). For example, carriers
could expressly reserve the right to
make rate reductions or new discounts
immediately available to existing
customers. Carriers could also include
in their service contracts provisions
giving them flexibility to alter specific,
incidental contract terms in a manner
not adverse to the customer. See
Restatement (Second) of Contracts § 34
(1981) (discussing the analogous
practice of allowing one or both parties
to a contract to select certain terms
during the performance of the contract).
Such carriers would, however, likely be
required, as a matter of contract law, to
give advance notice of those changes
that adversely affect customers (e.g., rate
increases). We conclude that it would
not be unduly burdensome for
nondominant interexchange carriers to

provide customers advance notice of the
latter changes through billing inserts or
other measures. Such notice would
provide greater protection to consumers
and is more pro-competitive than
allowing carriers to increase their rates
by filing tariff changes with the
Commission on one day’s notice.

57. We recognize that detariffing may
change significant aspects of the way in
which nondominant interexchange
carriers conduct their business. Contrary
to the suggestion of some parties,
however, tariffs are not the only feasible
way for carriers to establish legal
relationships with their customers, nor
will nondominant interexchange
carriers necessarily need to negotiate
contracts for service with each,
individual customer. As some parties
note, such carriers could, for example,
issue short, standard contracts that
contain their basic rates, terms and
conditions for service. Moreover, parties
that oppose complete detariffing have
not shown that the business of
providing interstate, domestic,
interexchange services offered by
nondominant interexchange carriers
should be subject to a regulatory regime
that is not available to firms that
compete in any other market in this
country. We conclude that requiring
nondominant interexchange carriers to
withdraw their tariffs and conduct their
business as other enterprises do will not
impose undue burdens on such carriers,
substantially increase their costs, or, as
LDDS suggests, force such carriers to
abandon segments of the market to the
detriment of residential and small
business customers. Moreover, we reject
ACTA'’s argument that detariffing will
disproportionately burden small,
nondominant interexchange carriers.
While some of the increased
administrative costs that carriers may
incur initially as a result of the shift to
a detariffed environment are likely to be
fixed (such as the cost of developing
short, standard contracts), many such
costs will vary based on the area or
number of customers served by such
carriers (e.g., advertising expenditures,
the cost of promotional mailings or
billing inserts). Nonetheless, we find
that, on balance, the pro-competitive
effects of not allowing nondominant
interexchange carriers to file tariffs for
their interstate, domestic, interexchange
services outweigh any potential increase
in transactional or administrative costs
resulting from the shift to a detariffed
environment.

58. We are also not persuaded that
complete detariffing will make casual
calling impossible. We believe
nondominant interexchange carriers
have options other than tariffs by which
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they can establish legal relationships
with casual callers pursuant to which
such callers would be obligated to pay
for the telecommunications services
they use. For example, a carrier could
seek recovery under an implied-in-fact
contract theory if a customer has used
the carrier’s services, with knowledge of
the carrier’s charges, but has not
executed a written contract. Under this
theory, the customer’s acceptance of the
services rendered would evidence his
agreement to the contract terms
proposed by the carrier. By providing
billing or payment information (e.g.,
credit card information or a billing
number) and completing use of the
telecommunications service, casual
callers may be deemed to have accepted
a legal obligation to pay for any such
services rendered. (Similarly, a casual
caller who uses a carrier’s access code
to obtain service from the carrier may be
deemed to have accepted an outstanding
offer from the carrier to provide casual
calling service, and therefore be
obligated to pay for any services
rendered.) We do not believe that these
options will prove unduly burdensome
for carriers. In any event, we conclude
that, on balance, the competitive
benefits of complete detariffing of
nondominant interexchange carriers’
interstate, domestic, interexchange
services outweigh any potential
increased costs resulting from the shift
to detariffing. We further believe that
the nine-month transition period
established by this Order, will afford
carriers sufficient time to develop
efficient mechanisms to provide casual
calling services in the absence of tariffs.

59. We reject the suggestion that
eliminating tariff filing requirements for
nondominant interexchange carriers’
interstate, domestic, interexchange
services would impede competition for
such services by reducing information
available to consumers and small
nondominant interexchange carriers. As
discussed above, nondominant
interexchange carriers are likely to make
rate and service information, currently
contained in tariffs, available to the
public in a more user-friendly form in
order to preserve their competitive
position in the market, and as part of
their contractual relationship with
customers. In addition, as we discuss
below, we will require nondominant
interexchange carriers to provide rate
schedules for all of their interstate,
domestic, interexchange services to
consumers.

60. As noted, several parties, asserting
that complete detariffing is not in the
public interest, instead argue that
permissive detariffing would be in the
public interest. We reject their

arguments for several reasons. Contrary
to the assertions of AT&T and others, we
believe that a permissive detariffing
regime would not necessarily eliminate
possible invocation of the “filed-rate”
doctrine by nondominant interexchange
carriers. Section 203(c) provides that a
carrier may not ‘‘charge, demand,
collect, or receive a greater or less or
different compensation * * * than the
charges specified in the schedule then
in effect.” Thus, it is possible that, once
a carrier files a tariff with the
Commission, even if itison a
permissive basis, Section 203(c) may
require the carrier to provide service at
the rates, and on the terms and
conditions, set forth in the tariff until or
unless the carrier files a superseding
tariff cancelling, or changing the rates
and terms of, the tariff. Because the filed
rate doctrine is a legal doctrine
developed by judicial precedent, it is
not entirely clear how courts would
apply the filed rate doctrine if
nondominant interexchange carriers
were permitted to file tariffs and the
filed tariff rate differed from the rate set
in a non-tariffed contract. We believe
that only with a complete detariffing
regime, under which the carrier-
customer relationship would more
closely resemble the legal relationship
between service providers and
customers in an unregulated
environment, can we definitively
eliminate these possible anticompetitive
practices and protect consumers.

61. Another consideration that
precludes us from finding that
permissive detariffing of the interstate,
domestic, interexchange services of
nondominant interexchange carriers is
in the public interest is that, unlike
complete detariffing, permissive
detariffing would not eliminate the
collection and availability of rate
information in one centralized location.
Although we recognize that
nondominant interexchange carriers
under a complete detariffing regime
would still be able to obtain information
concerning their competitors’ rates and
service offerings, we believe that tacit
price coordination, to the extent it
exists, will be more difficult. In contrast,
allowing nondominant interexchange
carriers to file tariffs on a voluntary
basis would create the risk that carriers
would file tariffs merely to send price
signals and thus manipulate prices. In
this respect, we are not persuaded by
Frontier and CSE who argue that
permissive detariffing would eliminate
any risk of coordinated pricing because
carriers could not be certain of their
competitors’ rates, terms, and
conditions for service. Carriers could

use tariffs to engage in price signalling,
because any nondominant carrier that
opted to file a tariff would be bound by
its terms until or unless the carrier
cancelled or modified the tariff through
a new tariff filing, and thus competing
carriers would be certain of such
carrier’s rates, terms and conditions for
service while its tariff is in effect.

62. In addition, we note that
permitting nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange services
imposes administrative costs on the
Commission, which must maintain and
organize tariff filings for public
inspection. In light of our conclusion
that market forces, the complaint
process, and our ability to reimpose
tariff filing requirements are adequate to
protect consumers and ensure that
nondominant interexchange carriers’
rates, terms and conditions for
interstate, domestic, interexchange
services are just, reasonable and not
unreasonably discriminatory, we believe
that the public interest would be better
served by the Commission devoting
these resources to its enforcement
duties.

63. With two limited exceptions
described below, we also do not believe
that there is a sound basis for
concluding that forbearance is in the
public interest only with respect to
certain interstate, domestic,
interexchange services, such as
individually negotiated service
arrangements offered by nondominant
interexchange carriers. We find that the
competitive benefits of not permitting
nondominant interexchange carriers to
file tariffs for interstate, domestic,
interexchange services, discussed above,
apply equally to all segments of the
interstate, domestic, interexchange
services market. Moreover, as discussed
above, we reject the argument that
detariffing mass market services offered
to residential and small business
customers will lead to substantially
higher transactions costs. Similarly, we
are not persuaded that the public
interest benefits differ depending on the
type of tariffed information that is at
issue. The public interest benefit of
removing carriers’ ability to invoke the
“filed-rate” doctrine applies equally
with respect to terms and conditions as
to rates. Moreover, permitting or
requiring large nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services would not eliminate the risk of
tacit price coordination among such
carriers, and would raise the possibility
that such carriers’ tariffed rates would
become a price umbrella. Finally, we
agree with AT&T that there is no basis
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to differentiate among nondominant
interexchange carriers, because all such
carriers are unable to exercise market
power in the interstate, domestic,
interexchange market.

64. Nor do we believe that we should
delay our decision to detariff the
interstate, domestic, interexchange
services of nondominant interexchange
carriers. Because we find the statutory
criteria for forbearance are met at this
time for all interstate, domestic,
interexchange services offered by
nondominant interexchange carriers, we
are required by the 1996 Act to forbear
from applying Section 203 tariff filing
requirements to these services. Should
circumstances change such that the
statutory forbearance criteria are no
longer met, we have the authority to
revisit our determination here, and to
reimpose Section 203 tariff filing
requirements.

65. Finally, with respect to the
regulatory treatment of BOC
interexchange affiliates upon their entry
into the interstate, domestic,
interexchange market, we find no basis
to exclude such carriers from the
purview of this Order if they are
classified as nondominant in their
provision of interstate, domestic,
interexchange services. We note that we
are addressing the issue of whether
incumbent local exchange carriers,
including the BOCs, should be classified
as dominant or nondominant in their
provision of interstate, domestic,
interexchange services in a separate
ongoing proceeding. See
Implementation of the Non-Accounting
Safeguards of Sections 271 and 272 of
the Communications Act of 1934, as
amended; Regulatory Treatment of LEC
Provision of Interexchange Services
Originating in the LEC’s Local Exchange
Area, CC Docket No. 96—-149, Notice of
Proposed Rulemaking, 61 FR 39397
(July 29, 1996).

66. For the reasons explained herein,
we find that complete detariffing of
interstate, domestic, interexchange
services offered by nondominant
interexchange carriers is in the public
interest, and that permissive detariffing
of such services is not in the public
interest.

iii. Authority To Eliminate Tariff Filings

a. Background

67. In the NPRM, the Commission
sought comment on whether it has the
authority under Section 10 of the
Communications Act not to permit
carriers to file tariffs.

b. Comments

68. Several interexchange carriers and
others argue that the plain language of

Section 10 authorizes the Commission
only to refrain from requiring tariffs, but
not to prohibit carriers from voluntarily
complying with Section 203. AT&T
contends that the Commission has used
the term ““forbearance” to apply only to
permissive detariffing, and used the
terms *‘cancellation” of all filed tariffs
and “‘elimination” of future filings in
adopting complete detariffing in the
Competitive Carrier proceeding. AT&T
adds that Congress used different terms
in other provisions of the
Communications Act to authorize the
Commission to adopt complete
detariffing. Specifically, AT&T argues
that Congress gave the Commission
authority to specify certain provisions of
Title Il of the Communications Act as
“inapplicable” to CMRS providers.
AT&T claims that by failing to use this
term in Section 10, and instead using
such permissive terms as “‘forbear from
applying” or “‘enforcing,” Congress did
not intend to give the Commission
authority to adopt complete detariffing.

69. Other parties, however, argue that
the 1996 Act gives the Commission legal
authority to prohibit carriers from filing
tariffs. Ad Hoc Users argues that the
Commission has used the term
“forbearance” to refer to both
mandatory and permissive detariffing.
Ad Hoc Users further argues that federal
agencies and the courts have construed
similar statutory provisions as
authorizing federal agencies to adopt
mandatory deregulation. Specifically,
Ad Hoc Users contends that: (1) The
Commission adopted mandatory
detariffing for CMRS based on Section
332(c)(1)(A) of the Communications Act,
which gave the Commission authority to
specify certain provisions of Title Il of
the Communications Act as
“inapplicable” to CMRS providers; and
(2) the Civil Aeronautics Board (CAB)
mandatorily deregulated the airline
industry based on an amendment to the
Federal Aviation Act that gave the CAB
authority to “‘exempt” certain domestic
air carriers from the requirements of the
Federal Aviation Act if it found that
such exemption was ‘““consistent with
the public interest.” Ad Hoc Users
argues that these statutory grants of
authority are substantially similar to
Section 10, and that AT&T’s argument
(i.e., that Section 10 only allows
permissive deregulation) could be made
about each of those statutes.

c. Discussion

70. We conclude that the Commission
has authority under Section 10 to refuse
to permit nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange services. We
reject the argument advanced by AT&T

and others that by using the term
“forbear,” Congress intended to
authorize the Commission merely to
“refrain from enforcing” its regulations
or provisions of the Communications
Act where the statutory forbearance
criteria are met, and not to authorize the
Commission to refuse to permit
nondominant carriers to comply with
such regulations or provisions
voluntarily. We conclude that the plain
meaning of the statute does not support
their argument, and that federal
agencies and the courts have construed
similar statutory provisions as
authorizing agencies to bar regulated
entities from filing rate schedules and
other tariff equivalents.

71. As noted, AT&T and others argue
that the dictionary definition of the term
“forbear’” authorizes the Commission to
detariff only on a permissive basis. We
agree with Ad Hoc Users that, in this
context, such reliance solely on
dictionary definitions is inappropriate,
and can be misleading, where the
historical usage of a term endows that
term with a distinct meaning. The
Commission has consistently used the
term “‘forbear,” or a variation thereof, to
refer to mandatory, as well as to
permissive, detariffing. For example, in
the Sixth Report and Order, the
Commission stated that its mandatory
detariffing proposal, if adopted, “would
result in the cancellation of all forborne
carrier tariffs currently on file with the
Commission and would eliminate future
federal tariff filings by carriers treated
by forbearance.” Similarly, in
Regulatory Treatment of Mobile
Services, the Commission stated that it
would ““forbear from requiring or
permitting tariffs of interstate service
offered directly by CMRS providers to
their customers,” based on the
Commission’s authority to specify any
provision of Title Il as “inapplicable” to
any CMRS provider.

72. The courts and Congress have also
used the term ““forbear” to apply to
circumstances involving this agency’s
authority to refuse to permit carriers to
file tariffs. In MCI Telecommunications
Corp. v. FCC, the U.S. Court of Appeals
for the D.C. Circuit used the term
“forbearance’ to refer to our previous
mandatory detariffing policy, noting
that “[t]he Sixth Report * * * changed
the permissive forbearance arrangement
to a mandatory one.” MCI
Telecommunications Corp. v. FCC, 765
F.2d 1186, 1189 (D.C. Cir. 1985). In
addition, in describing the
Commission’s previous tariff
forbearance policy, the Senate
Commerce, Science, and Transportation
Committee applied the term
“forbearance’ to the entire Competitive
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Carrier proceeding, encompassing both
mandatory and permissive detariffing.
See Telephone Operator Consumer
Services Improvement Act of 1990, S.
Rep. No. 439, 101st Cong., 2d Sess. 3
n.10 (1990) reprinted in 1990
U.S.C.C.A.N. 1577, 1579 (stating that
“[t]he FCC has chosen to ‘forbear’ from
regulating the rates of ‘non-dominant’
carriers because they do not possess
market power and thus have little
ability to charge unjust or unreasonable
rates in violation of the
Communications Act of 1934,” and
citing, inter alia, the Sixth Report and
Order).

73. It was against this background that
Congress adopted Section 10(a).
Accordingly, we concur with Ad Hoc
Users that the term “‘forbear’” must be
construed within its historical and
regulatory context, and not in a vacuum.

74. We further note that in construing
a similar statutory provision, the U.S.
Court of Appeals for the D.C. Circuit
rejected a virtually identical argument
that Congress had only provided the
CAB authority to deregulate the airline
industry on a permissive basis. In an
amendment to the Federal Aviation Act,
Congress granted the CAB authority to
“‘exempt’” domestic air carriers from
statutory requirements of the Federal
Aviation Act. National Small Shipments
Traffic Conference, Inc. v. CAB, 618
F.2d 819, 822 n.2, 823, 827 (D.C. Cir.
1980). The CAB used this authority to
prohibit certain air carriers from filing
tariffs and certain intercarrier
agreements. In National Small
Shipments Traffic Conference, Inc.,
petitioners argued that the CAB’s
“‘authority to exempt airlines from
certain requirements cannot be used to
prohibit airlines from filing
[intercarrier] agreements * * * if they
choose to do so.” Id. at 835. The court
rejected this argument, noting that the
CAB’s exemption authority was “broad”
and that its refusal to permit airlines to
file intercarrier agreements was
consistent with Congress’ deregulatory
purpose. Id.

75. Moreover, the action we take here
is consistent with the Commission’s
order adopting complete detariffing for
domestic CMRS providers. In Section
6002(b) of the Omnibus Budget
Reconciliation Act of 1993 (OBRA),
Congress granted the Commission
authority to declare ““inapplicable to
[any commercial mobile] service or
person’ any provision of Title Il, subject
to certain limitations. This grant of
authority, while not identical, is similar
to the Commission’s authority under
Section 10. In response to this grant of
authority under Section 6002(b), the
Commission determined that it would

“forbear from requiring or permitting
tariffs for interstate service offered
directly by CMRS providers to their
customers.”

76. In addition, we conclude that
Section 203, which was “enacted to
control monopoly abuse” by the
carriers, does not grant to carriers a
statutory right to file tariffs. As noted in
the 1996 Act’s legislative history, *“‘given
that the purpose of this legislation is to
shift monopoly markets to competition
as quickly as possible, the Committee
anticipates this forbearance authority
will be a useful tool in ending
unnecessary regulation.” Thus, it seems
inconceivable that Congress intended
Section 10 to be interpreted in a manner
that allows continued compliance with
provisions or regulations that the
Commission has determined were no
longer necessary in certain contexts.

iv. Summary of Findings and
Conclusions

77. We therefore conclude that tariffs
are not necessary to ensure that the
rates, practices, classifications, and
regulations of nondominant
interexchange carriers for interstate,
domestic, interexchange services are
just and reasonable and not unjustly or
unreasonably discriminatory. In
addition, we conclude that tariffs for the
interstate, domestic, interexchange
services of nondominant interexchange
carriers are not necessary to protect
consumers. Moreover, we find that
complete detariffing of interstate,
domestic, interexchange services
provided by nondominant
interexchange carriers is in the public
interest, and that permissive detariffing
of such services is not in the public
interest. Accordingly, pursuant to the
requirements of Section 10, we
conclude that we must forbear from
applying Section 203 tariff filing
requirements to the interstate, domestic,
interexchange services offered by
nondominant interexchange carriers and
not permit nondominant interexchange
carriers to file tariffs for their interstate,
domestic, interexchange services. We
also conclude that the Commission has
authority under Section 10 to refuse to
permit nondominant interexchange
carriers to file tariffs for interstate,
domestic, interexchange services. We
therefore order that nondominant
interexchange carriers cancel all tariffs
for such services currently on file with
the Commission, subject to the
procedural details specified below, and
prohibit nondominant interexchange
carriers from filing tariffs for such
services in the future.

C. Maintenance and Disclosure of Price
and Service Information; Certifications

i. Background

78. In the NPRM, the Commission
tentatively concluded that, if it were to
adopt a complete detariffing policy,
nondominant interexchange carriers
would be required to maintain at their
premises price and service information
regarding all of their interstate,
domestic, interexchange service
offerings, which they could submit to
the Commission upon request. In
addition, the Commission tentatively
concluded that it would require
nondominant providers of
interexchange telecommunications
services to file certifications stating that
they are in compliance with the
geographic rate averaging and rate
integration requirements of Section
254(g) in order to ensure compliance
with those requirements. The
Commission further tentatively
concluded that it would rely on the
complaint process under Section 208 to
bring violations of Section 254(g) to its
attention.

ii. Comments

79. Several commenters recommend
that, if the Commission adopts
detariffing, it should require
nondominant interexchange carriers to
make their rates available to the public
in some other fashion, such as by
posting pricing information on-line,
submitting current rate information to
the Commission, or making such
information available to any member of
the public upon request. These
commenters argue that the public needs
such information to determine whether
a carrier is complying with the
geographic rate averaging and rate
integration requirements of Section
254(g) as well as with the
nondiscrimination requirements of
Section 202. Several of these
commenters further argue that
consumers, especially residential and
small business customers, need
information on rates, terms and
conditions to compare carriers’ service
offerings. Several small businesses that
analyze tariff information for business
and residential customers argue that
they need such information to conduct
their businesses.

80. Other commenters, however,
oppose any record-keeping requirement.
They argue that imposing such a
requirement would eliminate any cost
savings resulting from detariffing.
Several parties further insist that
carriers will make rate and service
information available to consumers
through other means.
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81. AT&T argues that, to the extent
the Commission seeks to justify its
decision to detariff on the ground that
complete detariffing would eliminate
the “filed-rate” doctrine, a requirement
that carriers make rate information
available on-line or through a
clearinghouse would undermine this
objective. AT&T insists that the ““filed-
rate”” doctrine would continue to apply
if such a requirement is imposed,
because the doctrine is based on the
imposition of a filing requirement and
not on the manner or place of filing.

82. Several interexchange carriers and
BOCs contend that the Commission’s
proposed certification requirement and
the complaint process are appropriate
mechanisms to enforce the requirements
of Section 254(g). Others, however,
argue that the Commission should not
require certifications, but should rely
instead on the complaint process and its
ability to examine rates upon request.
These parties argue that certifications do
little to advance the Commission’s
enforcement objectives, and that the
complaint process and the
Commission’s ability to examine rates
upon request are the only effective
means to ascertain whether carriers are
in compliance with their statutory
obligations.

iii. Discussion

83. We adopt the tentative conclusion
in the NPRM that nondominant
providers of interstate, domestic,
interexchange telecommunications
services should be required to file
annual certifications signed by an
officer of the company under oath that
they are in compliance with their
statutory geographic rate averaging and
rate integration obligations. We believe
that annual certifications will
emphasize the importance that we place
on the rate averaging and rate
integration requirements of the 1996 Act
and put carriers on notice that they may
be subject to civil and criminal penalties
for violations of these requirements,
especially willful violations.

84. While we believe that carrier
certifications will be an important
mechanism for enforcing the 1996 Act’s
geographic rate averaging and rate
integration requirements, we are
persuaded by the arguments of many
parties, including numerous state
regulatory commissions and consumer
groups, that publicly available
information is necessary to ensure that
consumers can bring complaints, if
necessary, to enforce those
requirements. As noted above, we find
that it is highly unlikely that
interexchange carriers that lack market
power could successfully charge rates,

or impose terms and conditions, for
interstate, domestic, interexchange
services in ways that violate Sections
201 and 202 of the Communications
Act, and that such carriers will
generally provide rate and service
information to consumers to preserve or
improve their competitive position in
the market. We recognize, however, that
in competitive markets carriers would
not necessarily maintain geographically
averaged and integrated rates for
interstate, domestic, interexchange
services as required by Section 254(g).
Because the public should have the
ability to bring violations of the
geographic rate averaging and rate
integration requirements of the 1996 Act
to our attention, we believe it is
appropriate to require carriers to make
available to the public the information
that is necessary for the public to
determine whether a carrier is adhering
to the geographic rate averaging and rate
integration requirements of Section
254(g). Accordingly, we will require
nondominant interexchange carriers to
make information on current rates,
terms, and conditions for all of their
interstate, domestic, interexchange
services available to the public in an
easy to understand format and in a
timely manner. (A nondominant
interexchange carrier must make
available to any member of the public
such information about all of that
carrier’s interstate, domestic,
interexchange services.) We note that,
by adopting this requirement, we do not
intend to require carriers to disclose
more information than is currently
provided in tariffs, in particular in
contract tariffs.

85. The requirement that
nondominant interexchange carriers
make available to the public information
concerning the current rates, terms and
conditions for all of their interstate,
domestic, interexchange services also
will promote the public interest by
making it easier for consumers,
including resellers, to compare carriers’
service offerings. While nondominant
interexchange carriers will generally
provide rate and service information to
consumers in order to attract and retain
customers, some consumers may find it
difficult to determine the particular
service plans that are most appropriate,
and least costly, for them, based on their
calling patterns, because of the wide
array of calling plans offered by the
scores of carriers. Businesses and
consumer organizations that analyze
and compare the rates and services of
interexchange carriers perform a
valuable function in assisting
consumers to judge the specific carriers’

rates and service plans that are best
suited to their individual needs. The
foregoing requirement will ensure that
such businesses, many of which are
small businesses, continue to have
access to the information they need to
provide their services.

86. In order to minimize the burden
on nondominant interexchange carriers
of complying with this requirement, we
will not require nondominant
interexchange carriers to make rate and
service information available to the
public in any particular format, or at
any particular location. We reject the
suggestion that we should require
nondominant interexchange carriers to
provide information on their interstate,
domestic, interexchange services at a
central clearinghouse or on-line. We
find that mandating such a requirement
would be unduly burdensome at this
time. Rather, we will require only that
a carrier make such information
available to the public in at least one
location during regular business hours.
We will also require carriers to inform
the public that this information is
available when responding to consumer
inquiries or complaints, and to specify
the manner in which the consumer may
obtain the information. In addition,
because we are simply requiring carriers
to make information available to the
public, we need not address AT&T’s
argument that requiring nondominant
interexchange carriers to make price and
service information available on-line or
at a central clearinghouse is a filing
requirement within the meaning of
Section 203. (Although we do not
require carriers to make such
information available to the public at
more than one location, we encourage
carriers to consider ways to make such
information more widely available, for
example, posting such information on-
line, mailing relevant information to
consumers, or responding to inquiries
over the telephone.)

87. Finally, we adopt the tentative
conclusion in the NPRM that we should
require nondominant interexchange
carriers to maintain price and service
information regarding all of their
interstate, domestic, interexchange
service offerings, that they can submit to
the Commission upon request. We
believe it is appropriate that this
information should include the
information that carriers provide to the
public as required above, as well as
documents supporting the rates, terms,
and conditions of the carriers’ interstate,
domestic, interexchange offerings. We
note that we will not require carriers to
make such supporting documentation
available to the public. We also find that
it is appropriate to require nondominant
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interexchange carriers to retain the
foregoing records for a period of at least
two years and six months following the
date the carrier ceases to provide
services on such rates, terms and
conditions, in order to afford the
Commission sufficient time to notify a
carrier of the filing of a complaint,
which generally must be commenced
within two years from the time the
cause of action accrues. We note that, in
the event a complaint is filed against a
carrier, we will require the carrier to
retain documents relating to the
complaint until the complaint is
resolved. We will also require
nondominant interexchange carriers to
file with the Commission, and update as
necessary, the name, address, and
telephone number of the individual, or
individuals, designated by the carrier to
respond to Commission inquiries and
requests for documents. We will further
require that nondominant interexchange
carriers maintain the foregoing records
in a manner that allows carriers to
produce such records within ten
business days of receipt of a
Commission request. We conclude that
the availability of such records will
enable the Commission to meet its
statutory duty of ensuring that such
carriers’ rates, terms, and conditions for
service are just, reasonable, and not
unreasonably discriminatory, and that
these carriers comply with the
geographic rate averaging and rate
integration requirements of the 1996
Act. In addition, maintenance of such
records will enable the Commission to
investigate and resolve complaints.

D. Transition
i. Comments

88. Several commenters suggest that if
the Commission were to adopt the
complete detariffing proposal, it should
also implement an appropriate
transition period to afford nondominant
interexchange carriers time to adapt
their operations to a detariffed regime.
Ad Hoc Users and API suggest that we
adopt a six-month transition period.
Eastern Tel, AT&T, and LDDS
recommend a period of at least one year,
and LCI suggests a phase-in period of
18-24 months. In addition, AT&T urges
the Commission to ““make clear that the
terms of individual carrier/customer
deals currently on file at the
Commission stay on file and remain
unchanged by a decision to prohibit the
filing of tariffs.” Ad Hoc Users and API,
on the other hand, urge the Commission
to prevent carriers from filing tariffs that
supersede existing contracts during the
transition period. API further
recommends that during the transition

period, carriers should not be permitted
to require that the terms of existing
pricing arrangements be extended as a
condition for negotiating contracts to
replace existing tariffs. Finally, Eastern
Tel requests the Commission to work
with industry to develop a standard
contract for telecommunications
services, similar to the form contracts
used in the real estate industry, that
address such issues as the collection
procedures that can be utilized.

ii. Discussion

89. We agree that we should allow
nondominant interexchange carriers an
appropriate transition period to adjust
to detariffing. We conclude that a nine-
month period is sufficient to provide for
an orderly transition. We believe that
this transition period will afford carriers
sufficient time to adjust to detariffing.
We do not believe that a more extended
period is needed for nondominant
interexchange carriers to adjust their
operations. Nondominant interexchange
carriers are not required to negotiate a
new contract with each customer.
Nondominant interexchange carriers
may utilize various methods to establish
legal relationships with customers in
the absence of tariffs, including, for
example, the use of short standard
agreements. We therefore order all
nondominant interexchange carriers to
cancel their tariffs for interstate,
domestic, interexchange services on file
with the Commission within nine
months of the effective date of this
Order and not to file any such tariffs
thereafter. We note that the effective
date of this Order (i.e., the date the rules
and requirements promulgated by this
Order will become effective) will be 30
days from the date of publication of this
Order in the Federal Register.

90. Nondominant interexchange
carriers may cancel their tariffs for
interstate, domestic, interexchange
services at any time during the nine-
month period. Pending such
cancellation, the Commission will
accept new tariffs and revisions to the
carrier’s tariffs for mass market
interstate, domestic, interexchange
services. We believe that it is
appropriate to allow nondominant
interexchange carriers to revise their
tariffs for mass market interstate,
domestic, interexchange services on file
with the Commission during the nine-
month transition period in order to
respond to changes in the market.
However, in order to preserve the
legitimate business expectations of
customers taking service pursuant to
long-term service arrangements, and to
limit the ability of carriers to
unilaterally alter or abrogate such

arrangements by invoking the filed rate
doctrine, the Commission will not
accept new tariffs, or revisions to
carriers’ existing tariffs, for long-term
service arrangements (such as contract
tariffs, AT&T’s Tariff 12 options, MCI’s
special customer arrangements, and
Sprint’s custom network service
arrangements) during the transition
period. We recognize that many such
long-term service arrangements
incorporate by reference mass market
tariffs. By precluding carriers during the
transition period from filing tariffs or
revisions to tariffs for long-term service
arrangements, we do not intend to limit
carriers’ ability to file tariffs and tariff
revisions for mass market services.

91. Carriers that have on file with the
Commission “mixed” tariff offerings
that contain services subject to
detariffing pursuant to this Order, may
comply with this Order either by: (1)
Cancelling the entire tariff and refiling
a new tariff for only those services
subject to tariff filing requirements; or
(2) issuing revised pages cancelling the
material in the tariffs that pertain to
those services subject to forbearance. A
“mixed” tariff offering is a tariff that
includes services for which the carrier
is subject to different tariff filing
requirements. One example of a
“mixed” tariff offering would be a tariff
that contains interstate, domestic,
interexchange services for which the
carrier is nondominant and therefore
prior to the effectiveness of this Order
was subject to a one-day tariff filing
requirement, as well as international
services for which the carrier is
nondominant and therefore subject to a
one-day tariff filing requirement.
Another example would occur where a
carrier is dominant for certain services
and nondominant for others and
includes both types of services in one
tariff. As discussed below in section
I1.E., we determine that a carrier that has
mixed tariff offerings that include
interstate, domestic, interexchange
services for which the carrier is
nondominant, as well as international
services for which the carrier is
nondominant, must continue to tariff
the international portions of such
bundled or mixed tariff offerings.
Accordingly, such a carrier must
comply with this requirement. This
requirement also applies to a carrier that
has other types of mixed tariff offerings
that are affected by this Order, such as
where the carrier offers in one tariff
interstate, domestic, interexchange
services for which it is nondominant
with other services for which the carrier
is dominant.

92. We note that, while complete
detariffing will change the legal
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framework for long-term service
arrangements, we do not intend by our
actions in this Order to disturb existing
contractual or other long-term
arrangements. Accordingly, our
detariffing policy should not be
interpreted to allow parties to alter or
abrogate the terms of long-term
arrangements currently on file with the
Commission. Because we have
determined that our action here does
not entitle parties to a contract-based, or
other long-term, service arrangement to
take a “fresh look™ at such
arrangements, we need not address
API’s suggestion that we prohibit
nondominant interexchange carriers
from demanding that the terms of
existing pricing arrangements be
extended beyond their currently
applicable terms.

93. Finally, we decline to follow
Eastern Tel’s suggestion that the
Commission work with industry during
the transition period to establish a
standard contract for
telecommunications services. As noted
above, we believe that nondominant
interexchange carriers may use various
methods to provide service to their
customers. We find that it would be
more consistent with the pro-
competitive and deregulatory objectives
of the 1996 Act to allow carriers and
customers freely to determine the most
efficient methods for providing
interexchange services without tariffs.

E. Tariff Filing Requirements for the
International Portion of Bundled
Domestic and International Services

i. Background

94. A number of nondominant
interexchange carriers currently file
bundled tariffs that include both
interstate, domestic, interexchange
services and international services. In
the NPRM, the Commission sought
comment on whether it should forbear
from requiring nondominant
interexchange carriers to file tariffs for
the international portions of bundled
domestic and international service
offerings if the Commission forbears
from requiring such carriers to file
tariffs for their domestic services. The
Commission noted that it was reserving
for another day, in a separate
proceeding, the broader question of
whether it should consider generally
forbearing from requiring tariffs for
international services provided by
nondominant carriers.

ii. Comments

95. Several commenters support
detariffing the international portions of
bundled domestic and international

services offered by nhondominant
interexchange carriers. Ad Hoc Users,
APl and AT&T argue that different tariff
filing requirements for the domestic and
international portions of bundled
offerings would require the artificial
partition of unified service
arrangements, which would impose
substantial costs on both customers and
carriers. Ad Hoc Users also contends
that different tariff rules would lead to
separate minimum revenue
requirements for domestic and
international services. APl and the
Television Networks argue that
international services offered by
nondominant carriers should be
detariffed whether or not the
international services are bundled with
domestic services.

96. Other parties argue that the
Commission should not detariff
international portions of bundled
offerings until nondominant
international carriers are relieved
generally of tariff filing requirements.
MCI expressed concern that, if the
Commission detariffed the international
portion of bundled or “mixed” tariff
offerings, AT&T, which was regulated as
dominant in international markets when
comments in this proceeding were due,
would be freed of tariff regulation in
connection with its * ‘mixed’
international offerings.”

97. AMSC, which provides mobile
telecommunications services using
satellites that cover the continental
United States, Hawaii, Alaska, Puerto
Rico, and the U.S. Virgin Islands, as
well as adjacent international waters
and northern parts of South America,
urges the Commission to detariff the
international portions of the offerings of
nondominant CMRS providers,
including its own services. The
Commission detariffed AMSC’s
domestic services two years ago when it
adopted mandatory detariffing for
CMRS providers. AMSC argues that
there is no rationale for maintenance of
a tariff filing requirement for the
international services of AMSC or other
CMRS providers. In addition, AMSC
argues that because it offers a mobile
service via satellite, it cannot determine
whether a call originates in a domestic
or international area and that most of its
international service is provided to
users in international waters.

iii. Discussion

98. In the NPRM, the Commission
indicated that it would consider in a
separate proceeding the question of
whether it should generally forbear from

requiring tariffs for international
services provided by nondominant

carriers, but it sought comment on
whether it should forbear from requiring
nondominant interexchange carriers to
file tariffs for the international portions
of bundled domestic and international
service offerings. There is not sufficient
evidence in the record to make findings
that each of the statutory criteria are met
to forbear from requiring nondominant
interexchange carriers to file tariffs for
the international portions of bundled
domestic and international service
offerings. We therefore believe that
detariffing the international portions of
bundled domestic and international
service offerings would be better
addressed as part of a separate
proceeding in which the Commission
can further examine the state of
competition in the international market.
Accordingly, we will require
nondominant interexchange carriers to
continue to file tariffs for the
international portions of bundled
domestic and international service
offerings until we find that the statutory
criteria are met for international services
provided by nondominant carriers. A
nondominant carrier with bundled
domestic and international services may
comply with this Order either by
cancelling its entire tariff and refiling a
new tariff only for the international
portions of its service offerings or by
issuing revised pages that cancel the
material in its tariffs which pertains to
those services subject to forbearance.
Because we will require nondominant
interexchange carriers to continue to file
tariffs for international services, we
need not address MCI’s concern that
dominant international carriers might be
freed from tariff requirements for the
international portions of bundled
domestic and international services.

99. Our decision here will not impose
substantial administrative expenses on
carriers or customers. In addition, to
respond to concerns about the cost of
partitioning bundled offerings, we are
modifying our rules to permit
nondominant interexchange carriers to
cross reference detariffed interstate,
domestic, interexchange service
offerings in their tariffs for international
services for purposes of calculating
discounts and minimum revenue
requirements.

100. We similarly find that there is
insufficient record evidence in this
proceeding to detariff the international
portions of CMRS services, or to address
AMSC'’s concerns with regard to its
specific services at this time.
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F. Effect of Forbearance on AT&T’s
Commitments

i. Background

101. In the AT&T Reclassification
proceeding, AT&T made certain
voluntary commitments that AT&T
stated were intended to serve as
transitional arrangements to address
concerns expressed by parties about
possible adverse effects of reclassifying
AT&T. These commitments concerned:
service to low-income and other
customers; analog private line and 800
directory assistance services; service to
and from the State of Alaska and other
regions subject to the Commission’s rate
integration policy; geographic rate
averaging; changes to contract tariffs
that adversely affect existing customers;
and dispute resolution procedures for
reseller customers. In the AT&T
Reclassification Order, the Commission
accepted AT&T’s commitments and
ordered AT&T to comply with those
commitments.

102. In the NPRM, the Commission
sought comment on the effects of the
Commission’s complete detariffing
proposal on certain of AT&T’s
commitments. Specifically, AT&T
committed, for a period of three years,
to limit any price increases for interstate
analog private line and 800 directory
assistance services to a maximum
increase in any year of no more than the
increase in the consumer price index.
AT&T also committed, for a period of
three years, to file tariff changes
increasing the prices of these services
on not less than five business days’
notice, and to identify clearly such tariff
transmittals as affecting the provisions
of this commitment. In the NPRM, the
Commission tentatively concluded that
AT&T should remain subject to these
commitments for the specified term of
the commitments. The Commission
therefore tentatively concluded that if
we were to adopt detariffing, AT&T
should be required to continue to file
tariffs for these services for the term of
its commitments.

103. In addition, AT&T voluntarily
committed, for a period of three years,
to offer two optional calling plans
designed to mitigate the impact of future
increases in basic schedule or
residential rates. The first plan is
targeted to low-income customers, and
the second is targeted to low-volume
consumers, but is generally available to
all residential customers. Moreover,
AT&T agreed to file on not less than five
business days’ notice tariffs changing
the structure of these plans or
significantly increasing the cost of its
basic residential service.

ii. Comments

104. The Pennsylvania PUC contends
that AT&T should remain subject to all
of its voluntary commitments as a
safeguard, because AT&T has only been
classified as a nondominant
interexchange carrier for a short period
of time. The Florida PSC suggests that
AT&T should remain subject to its
three-year commitment to offer calling
plans intended for low-income and low-
volume consumers in order to eliminate
concerns about rate increases for basic
long-distance rates. In contrast, several
interexchange carriers contend that
AT&T should not be bound by any
commitments that do not apply equally
to all nondominant interstate,
interexchange carriers.

105. AT&T states that it will abide by
its commitments concerning unilateral
changes to contract tariffs, but argues
that it should not be subject to any
additional burdens regarding contract
tariffs that are not imposed on other
nondominant carriers. AT&T did not
address its other commitments in its
comments in this proceeding.

iii. Discussion

106. We conclude that we should
adopt the tentative conclusion in the
NPRM that AT&T should continue to
comply with its commitments relating
to 800 directory assistance and analog
private line services. In the AT&T
Reclassification Order, the Commission
acknowledged that there was evidence
in the record that AT&T may have the
ability to control prices for 800 directory
assistance service and analog private
line services, but also noted that these
services generate de minimis revenues
when compared to total industry
revenues. The Commission stated,
therefore, that the evidence regarding
AT&T’s ability to control prices for
these specific services did not mean that
AT&T has market power in the
interstate, domestic, interexchange
market as a whole. The Commission
further stated that it believed that
“AT&T’s voluntary commitments will
effectively restrain AT&T’s exercise of
any market power it may have with
respect to these narrow service
segments.” In light of the Commission’s
conclusions in the AT&T
Reclassification Order, and AT&T’s
statements that its commitments serve
as a transitional mechanism, we find
that detariffing of analog private line
and 800 directory assistance services at
this time is not in the public interest,
and would not meet the statutory
forbearance criteria. We, therefore,
require AT&T to continue to file tariffs
for these services in accordance with,

and for the specified term of, its
commitments. AT&T will be required to
cancel its tariffs for these services
within nine months of the end of its
three-year commitment, consistent with
the requirements we have adopted for
other nondominant interexchange
carriers.

107. AT&T has not argued in this
proceeding that it should be relieved of
its commitment in the AT&T
Reclassification Order to offer optional
rate plans targeted at low-income and
other residential customers.
Accordingly, we require that AT&T
continue to offer an optional calling
plan targeted to low-income customers
and a plan targeted to low-volume
customers, but which is generally
available to all residential customers,
until the expiration of its original
commitment in the fall of 1998. In
addition, we will continue to monitor
AT&T’s compliance with its
commitments to implement a consumer
outreach program to notify its customers
of the availability of such plans, and to
offer for three years an interstate
optional calling plan that will provide
residential customers a postalized rate
of no more than $0.35 per minute for
peak calling and $0.21 per minute for
off-peak.

108. We note that our decision to
preclude nondominant interexchange
carriers from filing tariffs for interstate,
domestic, interexchange services would
effectively eliminate AT&T’s
commitments to file changes to such
optional plans and to file certain
changes to its average residential
interstate direct dial services on not less
than five business days’ notice. (AT&T
committed to file changes to its average
residential interstate direct dial services
on not less than five business days’
notice if those changes, (1) increase
rates more than 20% for customers
making more than $2.50 in calls per
month, or (2) increase average monthly
charges more than $.50 per month for
customers making less than $2.50 in
calls per month, and to clearly identify
such tariff transmittals as affecting the
provisions of this commitment.
Additionally, AT&T committed to file
tariff changes to its optional calling
plans on not less than five business
days’ notice, and only in the event of a
significant change in the structure of the
interexchange industry (including a
reprice or restructure of access rates).
AT&T also committed to identify such
tariff transmittals as affecting the
provisions of this commitment.)
Accordingly, consistent with AT&T’s
intent that its commitments serve as a
transitional arrangement, we require
AT&T, for the period of its
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commitments, to notify consumers of
changes to such plans, or of changes to
its average residential interstate direct
dial services, under the circumstances
specified in the AT&T Reclassification
Order, on not less than five business
days’ notice.

109. Finally, we conclude that actions
in this proceeding do not affect AT&T’s
other commitments. In our Geographic
Rate Averaging Order, we found that the
rules adopted in that proceeding would
require AT&T to provide interexchange
service at geographically averaged and
integrated rates. We therefore released
AT&T from its commitments relating to
rate integration and geographic rate
averaging. We expressly did not release
AT&T from its more specific
commitment to comply with the
Commission’s orders associated with
AT&T’s purchase of Alascom. We
believe that detariffing would not affect
these commitments. AT&T’s
commitment regarding dispute
resolution procedures for resellers has
no expiration date, and is also
unaffected by detariffing. Finally,
AT&T’s commitments concerning
changes to contract tariffs, quarterly
performance reports on reseller order
processing, and providing an
ombudsman to resolve reseller
complaints, expire by their own terms
in the fall of 1996.

G. Additional Forbearance Issues

110. The Secretary of Defense raises
two concerns regarding the National
Security and Emergency Preparedness
(NSEP) system. Specifically, two
services, Telecommunications Services
Priority (TSP) and Government
Emergency Telecommunications Service
(GETS) are now provided by
nondominant interexchange carriers
pursuant to tariffs. Under tariffs filed to
provide TSP service, circuits with NSEP
designations receive priority restoral
and provisioning. The Secretary of
Defense argues that TSP tariffs not only
establish a price for the service, but also
serve as a clear sign that a carrier
understands and accepts the
responsibilities imposed by the
Commission’s TSP rules. The Secretary
of Defense also expressly acknowledges,
however, that TSP service could be
provided on the basis of negotiated
contracts. Consequently, we find no
basis in the record for excluding TSP
services from the requirements of this
Order. The Secretary of Defense
expresses concern, however, that
carriers may not be aware of the TSP
rules. While we concur with the
Secretary of Defense that carriers must
understand their responsibilities under
our TSP rules, and that carriers should

price such services, before an
emergency occurs, we do not believe
that tariffs are necessary to fulfill these
functions. Rather, we conclude that
carriers will be adequately informed of
our TSP rules and regulations when
contracts for TSP services are
negotiated. In addition, we reaffirm our
commitment to enforce the TSP rules
and regulations, and expect that officials
responsible for the NSEP TSP System
will report any violations of these rules
to us.

111. The second issue raised by the
Secretary of Defense concerns GETS,
which provides NSEP-authorized
personnel priority call completion over
the public switched network. The
Secretary of Defense seeks assurance
that GETS would not be deemed to
constitute unreasonable discrimination
in violation of Section 202(a) of the
Communications Act. The Secretary of
Defense states that the Office of the
Manager of the National
Communications System wrote to the
Commission on November 29, 1993,
asking for a declaratory ruling that
GETS does not violate Section 202(a).
The Commission later determined that
the request for a declaratory ruling was
moot, because “‘[IJawful tariffs
implementing [GETS] have gone into
effect.” The Secretary of Defense is
concerned that the permissibility of
GETS is dependent on filed tariffs. We
conclude, however, that our decision to
forbear does not affect the
nondiscrimination provisions of Section
202(a). Thus, to the extent that GETS
did not constitute unreasonable
discrimination under tariffs, the service
will not violate Section 202(a) following
detariffing.

112. APCC urges the Commission not
to take any action in this proceeding
that may be inconsistent with or
jeopardize the Commission’s ongoing
inquiry into operator services. In the
NPRM in this proceeding, the
Commission indicated that it would
consider operator services in another
proceeding and therefore expressly
stated that it was not addressing the
issue of forbearance from applying
Section 226 of the Communications Act,
which requires operator service
providers (OSP) to file informational
tariffs. In the Nondominant Filing
Order, the Commission, in order to
minimize tariff filing burdens on
carriers, permitted carriers that provide
both operator services and other
services to file one single tariff under
Section 203, rather than separate tariffs
under Sections 203 and 226, as long as
the tariff meets the requirements of both
sections. As a result, the largest
nondominant interexchange carriers, or

their affiliates, have filed tariffs for
interstate and international operator
services pursuant to Section 203 rather
than Section 226. Our decision to
forbear from applying Section 203 tariff
filing requirements to nondominant
interexchange carriers for interstate,
domestic, interexchange services does
not relieve such carriers of the
obligation to file informational tariffs
pursuant to Section 226. Accordingly,
any carrier that has included tariff
information concerning interstate and
international operator services in a
Section 203 tariff must refile an
informational tariff for such services,
consistent with Section 226, upon
cancelling such Section 203 tariff. Thus,
our actions in this proceeding will not
dictate the outcome of the Commission’s
inquiry into operator services.

I1l. Bundling of Customer Premises
Equipment

113. In the Computer Il proceeding,
the Commission adopted a rule
requiring all common carriers to sell or
lease CPE separate and apart from such
carriers’ regulated communications
services, and to offer CPE solely on a
non-tariffed basis. (Section 64.702(e) of
our rules provides: “Except as otherwise
ordered by the Commission, after March
1, 1982, the carrier provision of
customer-premises equipment used in
conjunction with the interstate
telecommunications network shall be
separate and distinct from provision of
common carrier communications
services and not offered on a tariffed
basis.”) Carriers previously had
provided CPE to customers as part of a
bundled package of services. The
Commission required carriers to
separate the provision of CPE from the
provision of transmission services,
because it found that carriers’ continued
bundling of telecommunications
services with CPE could force customers
to purchase unwanted CPE in order to
obtain necessary transmission services,
thus restricting customer choice and
retarding the development of a
competitive CPE market. The
Commission acknowledged, however,
that “[i]f the markets for components of
[a] commodity bundle are workably
competitive, bundling may present no
major societal problems so long as the
consumer is not deceived concerning
the content and quality of the bundle.”

114. In the NPRM, the Commission
tentatively concluded that, in light of
the development of substantial
competition in the markets for CPE and
interstate long-distance services, it was
unlikely that nondominant
interexchange carriers could engage in
the type of anticompetitive conduct that
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led the Commission to prohibit the
bundling of CPE with the provision,
inter alia, of interstate, interexchange
services. The Commission also
tentatively concluded that allowing
nondominant interexchange carriers to
bundle CPE with interstate,
interexchange services would promote
competition by allowing such carriers to
create attractive service/equipment
packages. The Commission therefore
proposed to amend Section 64.702(e) of
the Commission’s rules to allow
nondominant interexchange carriers to
bundle CPE with interstate,
interexchange services. The
Commission sought comment on this
proposal, and on the effect that the
proposed amendment of Section
64.702(e) would have on the
Commission’s other policies or rules.
The Commission also sought comment
on: (1) Whether interexchange carriers
should be required to offer separately,
unbundled interstate, interexchange
services on a nondiscriminatory basis if
they are permitted to bundle CPE with
the provision of interstate,
interexchange services and (2) whether
and how the anticipated entry of local
exchange carriers, in particular the
BOCs, into the market for interstate,
interexchange services should affect the
Commission’s analysis.

115. A number of commenters
addressing this issue support the
Commission’s proposal to amend
Section 64.702(e) to allow nondominant
interexchange carriers to bundle CPE
with the provision of interstate,
interexchange services, while other
parties oppose such an amendment.
Many commenters further argue that if
the Commission permits bundling of
CPE with interstate, interexchange
services, it should require nondominant
interexchange carriers to continue to
offer unbundled interstate,
interexchange services separately.

116. In its comments, AT&T strongly
supported the Commission’s proposal,
but suggested that it did not go far
enough, and urged the Commission also
to eliminate restrictions on single-
priced, bundled packages of enhanced
and interexchange services offered by
nondominant interexchange carriers.
These restrictions (which are not
codified in the Commission’s rules)
were adopted by the Commission in the
Computer Il proceeding. AT&T
maintains that such restrictions are no
longer justified, in light of the
Commission’s findings regarding the
competitiveness of the interexchange
market, and because the enhanced
services market is even more ‘‘robust,
competitive and diverse’” than the CPE
market. AT&T concludes that “‘the

rationale underlying the Commission’s
proposal to eliminate the bundling
restrictions for CPE and interexchange
services applies equally to enhanced
services,” and it therefore urges the
Commission to institute a supplemental
notice of proposed rulemaking ‘‘to
eliminate the restrictions against the
bundling of interexchange services and
enhanced services by nondominant
interexchange carriers.” (In its
comments, MCI assumed that the
proposed amendment of Section
64.702(e) would allow bundling of
transmission with enhanced services as
well as CPE or “‘any other product or
service that the carrier chooses to
include in a bundle.”)

117. ITAA opposes AT&T’s request on
the grounds that enhanced service
providers (“ESPs’" ) require access to
unbundled network services at
competitive prices and on
nondiscriminatory terms in order to
succeed. ITAA claims that there are
only three nationwide facilities-based
carriers, which ITAA contends
collectively control the bulk of the
interexchange market, from which ESPs
can purchase the ubiquitous
transmission services they require.
ITAA maintains that AT&T’s proposal
would chill the growth of the enhanced
services market by making ESPs
vulnerable to discrimination by carriers
in favor of their own enhanced services.

118. We conclude that, at this time,
we should defer action on our earlier
proposal to eliminate the CPE
unbundling rule. We find that AT&T’s
request presents issues similar to those
raised in the NPRM relating to the
bundling of CPE with interstate,
interexchange services by nondominant
interexchange carriers. AT&T’s request,
however, also raises issues that have not
been addressed in the record before us.
Because we believe it is appropriate to
consider the Commission’s prohibitions
against bundling CPE and enhanced
services with interstate, interexchange
services together, in a single,
consolidated proceeding, we decline to
act on the Commission’s proposal in the
NPRM to amend Section 64.702(e) of the
Commission’s rules to allow
nondominant interexchange carriers to
bundle CPE with interstate,
interexchange services at this time. We
intend to issue a further notice of
proposed rulemaking that will address
the continued applicability of the
prohibitions against the bundling of
both CPE and enhanced services with
interstate, interexchange services by
nondominant interexchange carriers.

IV. Other Issues
A. Pricing Issues
i. Background

119. In the AT&T Reclassification
Order, the Commission found the
evidence in the record regarding the
existence of alleged tacit price
coordination among interexchange
carriers for basic residential services, or
residential services generally to be
inconclusive and conflicting. The
Commission concluded that, if there
were tacit price coordination in the
interexchange market, the problem was
generic to the industry and would be
better addressed by removing regulatory
requirements that may have facilitated
such conduct. In the NPRM, the
Commission noted that its
reclassification of AT&T removed one
such regulatory requirement—the longer
advance notice period applicable only
to AT&T. The Commission also
observed that the 1996 Act would
provide the best solution to the problem
of tacit price coordination, to the extent
that it exists currently, by allowing for
competitive entry in the interstate
interexchange market by the facilities-
based BOCs. Moreover, the Commission
tentatively concluded that complete
detariffing of the interstate, domestic,
interexchange services of nondominant
interexchange carriers would discourage
price coordination by eliminating
carriers’ ability to ascertain their
competitors’ interstate rates and service
offerings from publicly-available tariffs
filed with the Commission. The
Commission sought comment on these
issues.

ii. Comments

120. BOCs and other commenters
argue that there is substantial evidence
of tacit price coordination by the largest
interexchange carriers, which the BOCs
claim have engaged in price signaling
and increased basic rates in lock-step,
despite decreasing costs. Others,
including a number of interexchange
carriers, contend that there is no
evidence of tacit price coordination, and
that interexchange carriers have raised
their rates for basic services because
their rates were artificially kept below
cost by price caps.

121. Several commenters argue that
the best remedy for price coordination,
to the extent it exists, is competitive
entry in the interstate, domestic,
interexchange market. Other
commenters argue that because the
BOCs have bottleneck control over
access facilities, premature BOC entry
may impede competition, because the
BOCs will have unfair advantages over
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their competitors, forcing smaller
carriers from the market.

122. Some commenters suggest that
the Commission’s proposal to adopt
complete detariffing will impede price
coordination because tariffs enable
carriers to ascertain their competitors’
rates, terms and conditions for service at
one, central location. Others argue that
complete detariffing will have little
effect on price coordination because
carriers will be able to keep track of
their competitors’ rates through other
methods, such as through competitors’
advertising and because the current
streamlined tariff filing requirements
prevent price signaling.

iii. Discussion

123. We find the evidence in the
record regarding tacit price collusion to
be inconclusive. While data presented
by Bell South and Bell Atlantic could be
consistent with the existence of tacit
collusion among interexchange carriers,
these data are also consistent with
competition among interexchange
carriers. For example, the fact that
increases in AT&T'’s basic rates have
been matched almost immediately by
MCI and Sprint is consistent with a
theory of evolving competition in this
marketplace. Between 1991 and 1995,
while interexchange carriers were
increasing basic rates, they were also
lowering prices to higher volume
customers through increases in
discounts offered via discount plans. A
Commission staff study of best available
rates from AT&T to callers with
different calling patterns shows that
between 1991 and 1995, rates for
customers with long-distance bills
exceeding $10.00 per month have
decreased by between 15 and 28
percent. By contrast, the best prices
available to customers with less than
$10.00 per month of calls have risen
about 16 percent since 1991. (These
prices are based on the basic rates,
because no discount plans were
generally available for those customers
making less than $10.00 per month in
calls.) This pattern is consistent with
the view that, over time, interexchange
carriers began to compete more
vigorously for high volume users than
for low volume users. Such a market
strategy would tend to result in lower
prices for higher volume, more price
sensitive customers, and higher prices
for lower volume, less price sensitive
customers.

124. Other data not discussed by
BellSouth also are more suggestive of
competition than collusion among
interexchange carriers. For example, in
1994 nearly 30 million customers
changed their presubscribed

interexchange carriers, which is
indicative of competition among
interexchange carriers for customers. In
addition, between 1989 and 1992,
advertising expenditures by all
interexchange carriers increased 85
percent, to 1.6 billion dollars, which is
further evidence of increased
competition among interexchange
carriers and not tacit collusion.

125. Based on the record in this
proceeding, we find the evidence of
tacit price coordination to be
inconclusive and conflicting. In
addition, we conclude that the
detariffing rules we adopt today,
together with additional competitive
entry consistent with the provisions of
the 1996 Act, provides the best solution
to tacit price coordination to the extent
it exists. Regarding the Alabama PSC’s
concern that the BOCs will have unfair
advantages over their competitors and
thereby will force small carriers from
the market, we note that the 1996 Act
provides safeguards to prevent the BOCs
from engaging in anticompetitive
conduct to the detriment of long-
distance competitors, some of which are
small nondominant interexchange
carriers. We will address
implementation of these safeguards in
upcoming orders.

B. Contract Tariff Issues

126. In the AT&T Reclassification
proceeding, commenters raised certain
issues regarding contract tariffs. The
Commission deferred consideration of
those issues to this proceeding because
it found that those issues applied to all
interexchange carriers and were
unrelated to the determination of
whether AT&T possessed market power.
In the NPRM, the Commission noted
that those issues would largely be
mooted if, as proposed in the NPRM, the
Commission were to adopt a complete
detariffing policy. The Commission
nevertheless sought comment on those
and other issues, because such issues
would remain relevant if we determined
not to forbear from requiring
nondominant interexchange carriers to
file tariffs.

127. MCI and GTE agree that the
tariff-related issues raised in the NPRM
would be largely moot if the
Commission adopts complete
detariffing. AT&T argues, however, that
one of these issues, application of the
“substantial cause” test would not be
moot following adoption of a complete
detariffing policy, because the
substantial cause test is an integral part
of the “just and reasonable’ standard in
section 201(b). AT&T argues that
because the Commission is not
proposing to forbear from applying

Section 201(b), the “substantial cause”
test would still apply even if the
Commission adopts a complete
detariffing policy. No other party
commented on whether these issues
would remain relevant if we were to
adopt a complete detariffing policy.

128. Because we are implementing
complete detariffing, we conclude that
the contract tariff-related issues raised
in the NPRM are largely moot with
respect to interstate, domestic,
interexchange services offered by
nondominant interexchange carriers.
We reject AT&T’s argument that the
substantial cause test would continue to
apply regardless of whether we order
complete detariffing. In the RCA
Americom Decisions, the Commission
recognized that a dominant carrier’s
proposal “to modify extensively a long
term service tariff may present
significant issues of reasonableness
under Section 201(b) that are not
ordinarily raised in other tariff filings.”
Accordingly, the Commission held that
a carrier’s unilateral tariff revisions that
alter material terms and conditions of a
long-term service tariff will be
considered reasonable only if the carrier
can show “‘substantial cause” for the
revision. While we recognize that the
Commission may be called upon to
examine the reasonableness of a
nondominant interexchange carrier’s
rates, terms and conditions for
interstate, domestic, interexchange
services, for example, in the context of
a Section 208 complaint proceeding, we
find that following complete detariffing,
we will no longer have to assess the
reasonableness of modifications by such
carriers to their tariffs for interstate,
domestic, interexchange services. Thus,
although the substantial cause test may
continue to apply in other contexts, the
test will no longer apply to unilateral
tariff modifications by nondominant
interexchange carriers regarding their
interstate, domestic, interexchange
services.

V. Final Regulatory Flexibility Analysis

129. As required by Section 603 of the
Regulatory Flexibility Act (RFA), an
Initial Regulatory Flexibility Analysis
(IRFA) was incorporated in the NPRM.
The Commission sought written public
comments on the proposals in the
NPRM, including on the IRFA. The
Commission’s Final Regulatory
Flexibility Analysis (FRFA) in this
Order conforms to the RFA, as amended
by the Contract With America
Advancement Act of 1996 (CWAAA),
Public Law 104-121, 110 Stat. 847
(1996).
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A. Need for and Objectives of the
Proposed Rules

130. In the 1996 Act, Congress sought
to establish *‘a pro-competitive, de-
regulatory national policy framework”
for the United States
telecommunications industry. One of
the principal goals of the telephony
provisions of the 1996 Act is promoting
increased competition in all
telecommunications markets, including
those that are already open to
competition, particularly long-distance
services markets. Integral to this effort to
foster competition is the requirement
that the Commission forbear from
applying any regulation or any
provision of the Communications Act if
the Commission makes certain specified
findings.

131. In this Order, the Commission
proposes to exercise its forbearance
authority under Section 10 of the
Communications Act to detariff
completely the interstate, domestic,
interexchange services of nondominant
interexchange carriers. In addition, the
Commission promulgates rules in this
Order that will require nondominant
interexchange carriers to make available
to the public information on the rates,
terms, and conditions for all of their
interstate, domestic, interexchange
services in order to aid enforcement of
Section 254(g) of the Communications
Act. The objective of the rules adopted
in this Order is to implement as quickly
and effectively as possible the national
telecommunications policies embodied
in the 1996 Act and to promote the
development of competitive,
deregulated markets envisioned by
Congress. In doing so, we are mindful of
the balance that Congress struck
between this goal of bringing the
benefits of competition to all consumers
and its concern for the impact of the
1996 Act on small business entities.

132. In this Order, we also consider,
but decline to act at this time on, the
Commission’s proposal in the NPRM to
allow nondominant interexchange
carriers to bundle CPE with interstate,
interexchange telecommunications
services. The Commission also raised
issues in the NPRM relating to: market
definition; separation requirements for
nondominant treatment of local
exchange carriers in their provision of
certain interstate, interexchange
services; and implementation of the rate
averaging and rate integration
requirements in new section 254(g) of
the Communications Act. On August 7,
1996, the Commission issued a Report
and Order implementing the rate
averaging and rate integration
requirements.

B. Summary of Significant Issues Raised
by the Public Comments in Response to
the IRFA

133. In the NPRM, the Commission
performed an IRFA. In the IRFA, the
Commission found that the rules it
proposed to adopt in this proceeding
may have an impact on small business
entities as defined by section 601(3) of
the RFA. In addition, the IRFA solicited
comment on alternatives to the
proposed rules that would minimize the
impact on small entities consistent with
the objectives of this proceeding.

i. Comments on the IRFA

134. No comments specifically
address the Commission’s initial
regulatory flexibility analysis. Several
parties, however, assert in their
comments that the proposal to adopt
complete detariffing would have an
impact on small business entities.
Several parties argue that tariffs send
accurate economic signals and
disseminate rate and service
information so that nondominant
interexchange carriers are able to price
their services to compete with larger
interexchange carriers. ACTA further
argues that increased transaction costs
in a detariffed environment—due to the
need to establish a legal relationship
with customers and notify them of any
modifications—would be especially
burdensome on small carriers that have
fewer resources. In addition, Eastern Tel
requests the Commission to work with
industry, in particular small
interexchange carriers, to develop a
standard contract for
telecommunications services, similar to
the form contracts used in the real estate
industry, that address such issues as the
collection procedures that can be
utilized. APCC, however, argues that
forbearance from tariff filing
requirements would eliminate a
regulatory requirement that is especially
burdensome on small carriers.

135. Several parties contend that
complete detariffing would harm small
business entities that are consumers of
interstate, interexchange
telecommunications services, because:
(1) Small business customers require
access to information contained in
tariffs to obtain the best rates available;
and (2) increased transaction costs
would discourage nondominant
interexchange carriers from serving
certain market segments, including
certain small business markets, thereby
decreasing competitive choices for these
small business customers.

136. TRA argues that detariffing
would allow carriers to discriminate
against resellers, many of which are

small and mid-sized businesses. TRA
claims that, as a result, the resale market
will not survive. TRA claims that a
vibrant resale market provides
residential and small business
customers with access to lower rates.

137. In addition, several small
businesses that analyze tariff
information for business and residential
customers argue that they need such
information to conduct their businesses.
ii. Discussion

138. We disagree with those
commenters that argue that complete
detariffing will harm small
nondominant interexchange carriers. As
discussed in section Il, we find that not
permitting nondominant interexchange
carriers to file tariffs with respect to
interstate, domestic, interexchange
services will enhance competition
among all providers of such services
(regardless of size), promote competitive
market conditions, and establish market
conditions that more closely resemble
an unregulated environment. We further
find, as APCC notes, that filing tariffs
imposes costs on carriers that attempt to
make new service offerings. Our
decision to adopt complete detariffing,
therefore, should minimize regulatory
burdens on all nondominant
interexchange carriers, including small
entities.

139. We recognize that complete
detariffing may change significant
aspects of the way in which
nondominant interexchange carriers
conduct their business. As discussed
above, however, tariffs are not the only
feasible way for carriers to establish
legal relationships with their customers,
nor will carriers necessarily need to
negotiate contracts for service with
each, individual customer. See para. 57.
Carriers could, for example, issue short,
standard contracts that contain their
basic rates, terms and conditions for
service. As discussed above,
nondominant interexchange carriers
that provide casual calling services have
options other than tariffs by which they
can establish legal relationships with
casual callers, and pursuant to which
such callers would be obligated to pay
for the telecommunications services
they use. See para. 58. We believe that
the nine-month transition period
established by this Order, will afford
nondominant interexchange carriers
sufficient time to develop efficient
mechanisms to provide interstate,
domestic, interexchange services in a
detariffed environment. Moreover,
parties that oppose complete detariffing
have not shown that the business of
providing interstate, domestic,
interexchange services should be subject
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to a regulatory regime that is not
available to firms that compete in any
other market in this country. We thus
conclude that requiring nondominant
interexchange carriers to withdraw their
tariffs and conduct their business as
other enterprises do will not impose
undue burdens on these carriers.
Moreover, we disagree with ACTA’s
argument that detariffing will
disproportionately burden small
interexchange carriers. While some of
the increased administrative costs that
carriers may initially incur as a result of
detariffing are likely to be fixed (such as
the cost of developing short, standard
contracts), many such costs will vary
based on the area or number of
customers served by such carriers (e.g.,
advertising expenditures, the cost of
promotional mailings or billing inserts).
Nonetheless, we find that, on balance,
the pro-competitive effects of relieving
nondominant interexchange carriers of
the obligation to file tariffs for their
interstate, domestic, interexchange
services outweigh any potential increase
in transactional or administrative costs
resulting from the shift to a detariffed
environment.

140. We are also unpersuaded by the
argument that complete detariffing will
harm small business entities that utilize
telecommunications services. Requiring
nondominant interexchange carriers to
file tariffs for interstate, domestic,
interexchange services impedes
competition by removing incentives for
competitive price discounting, imposing
costs on carriers that attempt to make
new offerings, and preventing
consumers from seeking out or
obtaining service arrangements
specifically tailored to their needs. As
discussed above, complete detariffing
will better protect consumers, many of
which are small businesses, and will
promote vigorous competition. See
section 11.B.2.b. As a result, we believe
that complete detariffing will lead to
lower prices for interstate, domestic,
interexchange services, thereby
benefitting all consumers, including
small business ones. Moreover, because
we do not agree that complete
detariffing will substantially increase
nondominant interexchange carriers’
costs, we are unpersuaded that carriers
will abandon segments of the market to
the detriment of small business
customers, as LDDS suggests.

141. We reject the suggestion that
eliminating tariff filing requirements
would impede competition by reducing
information available to consumers and
small nondominant interexchange
carriers. As discussed above, we believe
that nondominant interexchange
carriers will make rate and service

information, currently contained in
tariffs, available to the public in a more
user-friendly form in order to preserve
their competitive position in the market,
and as part of their contractual
relationship with customers. See para.
25. Nevertheless, we acknowledge that,
even in a competitive market,
nondominant interexchange carriers
might not provide complete information
concerning all of their service offerings
to all consumers, and that some
consumers may not be able to determine
which rate plan is most appropriate for
them, based on their individual calling
patterns. Accordingly, and in light of
considerations regarding the
enforcement of the 1996 Act’s
geographic rate averaging and rate
integration requirements, we will
require carriers to provide rate and
service information to the public. See
paras. 84-86. This obligation will
ensure that all customers, many of
which are small businesses, have access
to such information.

142. Finally, as discussed above, we
are not persuaded that the resale market
will disappear in the absence of tariffs.
See para. 27. Our decision to forbear
from requiring nondominant
interexchange carriers to file tariffs for
interstate, domestic, interexchange
services does not affect such carriers’
obligations under Sections 201 and 202
to charge rates, and to impose practices,
classifications and regulations, that are
just and reasonable and not unjustly or
unreasonably discriminatory. In
addition, as discussed above, we are
requiring nondominant interexchange
carriers to provide current rate and
service information on their interstate,
domestic, interexchange services to
consumers, including resellers. See
paras. 84-86. Thus, resellers will be able
to determine whether nondominant
interexchange carriers have imposed
rates, practices, classifications or
regulations that unreasonably
discriminate against resellers, and to
bring complaints, if necessary.

C. Description and Estimates of the
Number of Small Entities to Which the
Rule Will Apply

143. For the purposes of this Order,
the RFA defines a ‘“‘small business’ to
be the same as a ‘“‘small business
concern’ under the Small Business Act,
15 U.S.C. 8632, unless the Commission
has developed one or more definitions
that are appropriate to its activities.
Under the Small Business Act, a ‘“‘small
business concern’ is one that: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) meets any additional criteria
established by the Small Business

Administration (SBA). SBA has defined
a small business for Standard Industrial
Classification (SIC) category 4813
(Telephone Communications, Except
Radiotelephone) to be small entities
when they have fewer than 1,500
employees. We first discuss generally
the total number of telephone
companies falling within this SIC
category. Then, we refine further those
estimates and discuss the number of
carriers falling within subcategories.

144. Total Number of Telephone
Companies Affected. Many of the
decisions and rules adopted herein may
have a significant effect on a substantial
number of the small telephone
companies identified by SBA. The
United States Bureau of the Census
(““the Census Bureau’’) reports that, at
the end of 1992, there were 3,497 firms
engaged in providing telephone
services, as defined therein, for at least
one year. United States Department of
Commerce, Bureau of the Census, 1992
Census of Transportation,
Communications, and Utilities:
Establishment and Firm Size, at Firm
Size 1-123 (1995) (1992 Census). This
number contains a variety of different
categories of carriers, including local
exchange carriers, interexchange
carriers, competitive access providers,
cellular carriers, operator service
providers, pay telephone operators,
personal communications service
providers, covered specialized mobile
radio providers, and resellers. It seems
certain that some of those 3,497
telephone service firms may not qualify
as small entities, small interexchange
carriers, or resellers of interexchange
services, because they are not
“independently owned and operated.”
For example, a PCS provider that is
affiliated with an interexchange carrier
having more than 1,500 employees
would not meet the definition of a small
business. It seems reasonable to
conclude, therefore, that fewer than
3,497 telephone service firms are small
entity telephone service firms that may
be affected by this Order.

145. Wireline Carriers and Service
Providers. SBA has developed a
definition of small entities for telephone
communications companies other than
radiotelephone (wireless) companies.
The Census Bureau reports that there
were 2,321 such telephone companies
in operation for at least one year at the
end of 1992. 1992 Census at Firm Size
1-123. According to SBA’s definition, a
small business telephone company
other than a radiotelephone company is
one employing fewer than 1,500
persons. 13 CFR §121.201, Standard
Industrial Classification (SIC) Code
4812. All but 26 of the 2,321 non-
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radiotelephone companies listed by the
Census Bureau were reported to have
fewer than 1,000 employees. Thus, even
if all 26 of those companies had more
than 1,500 employees, there would still
be 2,295 non-radiotelephone companies
that might qualify as small entities.
Although it seems certain that some of
these carriers are not independently
owned and operated, we are unable at
this time to estimate with greater
precision the number of wireline
carriers and service providers that
would qualify as small business
concerns under SBA’s definition.
Consequently, we estimate that there are
fewer than 2,295 small entity telephone
communications companies other than
radiotelephone companies that may be
affected by the decisions and rules
adopted in this Order.

146. Interexchange Carriers. Neither
the Commission nor SBA has developed
a definition of small entities specifically
applicable to providers of interexchange
services. The closest applicable
definition under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies. The most reliable source of
information regarding the number of
interexchange carriers nationwide of
which we are aware appears to be the
data that the Commission collects
annually in connection with
Telecommunications Relay Services
(TRS). According to our most recent
data, 97 companies reported that they
were engaged in the provision of
interexchange services. Federal
Communications Commission, CCB,
Industry Analysis Division,
Telecommunications Industry Revenue:
TRS Fund Worksheet Data, Table 21
(Average Total Telecommunications
Revenue Reported by Class of Carrier)
(February 1996). Although it seems
certain that some of these carriers are
not independently owned and operated,
or have more than 1,500 employees, we
are unable at this time to estimate with
greater precision the number of
interexchange carriers that would
qualify as small business concerns
under SBA'’s definition. Consequently,
we estimate that there are fewer than 97
small entity interexchange carriers that
may be affected by the decisions and
rules adopted in this Order.

147. Resellers. Neither the
Commission nor SBA has developed a
definition of small entities specifically
applicable to resellers. The closest
applicable definition under SBA rules is
for all telephone communications
companies. The most reliable source of
information regarding the number of
resellers nationwide of which we are
aware appears to be the data that we

collect annually in connection with the
TRS. According to our most recent data,
206 companies reported that they were
engaged in the resale of telephone
services. Federal Communications
Commission, CCB, Industry Analysis
Division, Telecommunications Industry
Revenue: TRS Fund Worksheet Data,
Table 21 (Average Total
Telecommunications Revenue Reported
by Class of Carrier) (February 1996).
Although it seems certain that some of
these carriers are not independently
owned and operated, or have more than
1,500 employees, we are unable at this
time to estimate with greater precision
the number of resellers that would
qualify as small business concerns
under SBA’s definition. Consequently,
we estimate that there are fewer than
206 small entity resellers that may be
affected by the decisions and rules
adopted in this Order.

148. In addition, the rules adopted in
this Order may affect companies that
analyze information contained in tariffs.
The SBA has not developed a definition
of small entities specifically applicable
to companies that analyze tariff
information. The closest applicable
definition under SBA rules is for
Information Retrieval Services (SIC
Category 7375). The Census Bureau
reports that, at the end of 1992, there
were approximately 618 such firms
classified as small entities. U.S. Small
Business Administration 1992
Economic Census Industry and
Enterprise Report, Table 2D, SIC Code
7375 (Bureau of the Census data
adapted by the Office of Advocacy of
the U.S. Small Business
Administration). This number contains
a variety of different types of
companies, only some of which analyze
tariff information. We are unable at this
time to estimate with greater precision
the number of such companies and
those that would qualify as small
business concerns under SBA’s
definition. Consequently, we estimate
that there are fewer than 618 such small
entity companies that may be affected
by the decisions and rules adopted in
this Order.

149. Finally, as discussed above, some
commenters contend that the rules
proposed in the NPRM would increase
the cost of interstate, domestic,
interexchange telecommunications
services to small businesses. See para.
46. We assume that most, if not all,
small businesses purchase interstate,
domestic, interexchange
telecommunications services. As a
result, our rules in this Order would
affect virtually all small business
entities. SBA guidelines to the SBREFA
state that about 99.7 percent of all firms

are small and have fewer than 500
employees and less than $25 million in
sales or assets. There are approximately
6.3 million establishments in the SBA
database. A Guide to the Regulatory
Flexibility Act, U.S. Small Business
Administration, Washington D.C., at 14
(May 1996). The SBA data base does
include nonprofit establishments, but it
does not include governmental entities.
SBREFA requires us to estimate the
number of such entities with
populations of less than 50,000 that
would be affected by our new rules.
There are 85,006 governmental entities
in the nation. 1992 Census of
Governments, Bureau of the Census,
U.S. Department of Commerce. This
number includes such entities as states,
counties, cities, utility districts and
school districts. There are no figures
available on what portion of this
number has populations of fewer than
50,000. However, this number includes
38,978 counties, cities and towns, and
of those, 37,566, or 96 percent, have
populations of fewer than 50,000. 1992
Census of Governments, Bureau of the
Census, U.S. Department of Commerce.
The Census Bureau estimates that this
ratio is approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 96 percent, or 81,600, are
small entities that would be affected by
our rules.

D. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

150. In this section of the FRFA, we
analyze the projected reporting,
recordkeeping, and other compliance
requirements that may apply to small
entities as a result of this Order. As a
part of this discussion, we mention
some of the types of skills that will be
needed to meet the new requirements.

151. Nondominant interexchange
carriers, including small nondominant
interexchange carriers, will be required
to cancel all of their tariffs for interstate,
domestic, interexchange services on file
with the Commission within nine
months. As a result, nondominant
interexchange carriers will need to
establish legal relationships with their
customers in an alternative way, for
example, by issuing short, standard
contracts that contain their basic rates,
terms and conditions for service. This
change in the manner of conducting
their business may require the use of
technical, operational, accounting,
billing, and legal skills.

152. As discussed in section II.C, we
are requiring nondominant
interexchange carriers to make
information on current rates, terms, and



590364 Federal Register / Vol. 61,

No. 227 / Friday, November 22, 1996 / Rules and Regulations

conditions for all of their interstate,
domestic, interexchange services
available to the public in at least one
location during regular business hours.
We will also require carriers to inform
the public that this information is
available when responding to consumer
inquiries or complaints and to specify
the manner in which the consumer may
obtain the information. We further
require nondominant interexchange
carriers to maintain, for a period of two
years and six months, the information
provided to the public, as well as
documents supporting the rates, terms,
and conditions for all of their interstate,
domestic, interexchange offerings, that
they can submit to the Commission
upon request. Nondominant
interexchange carriers will need to
maintain the foregoing records in a
manner that allows carriers to produce
such records within ten business days of
receipt of a Commission request. In
addition, nondominant interexchange
carriers will be required to file with the
Commission, and update as necessary,
the name, address, and telephone
number of the individual, or
individuals, designated by the carrier to
respond to Commission inquiries and
requests for documents. Compliance
with these requests may require the use
of accounting, billing, and legal skills.

153. We further require nondominant
providers of interstate, domestic,
interexchange telecommunications
services to file annual certifications
signed by an officer of the company
under oath that the company is in
compliance with its statutory
geographic rate averaging and rate
integration obligations. Compliance
with these requests may require the use
of accounting and legal skills.

E. Significant Alternatives and Steps
Taken To Minimize Significant
Economic Impact on a Substantial
Number of Small Entities Consistent
With Stated Objectives

154. In this section, we describe the
steps taken to minimize the economic
impact of our decisions on small entities
and small incumbent LECs, including
the significant alternatives considered
and rejected. To the extent that any
statement contained in this FRFA is
perceived as creating ambiguity with
respect to our rules or statements made
in preceding sections of this Order, the
rules and statements set forth in those
preceding sections shall be controlling.

155. We believe that our actions to
adopt complete detariffing will facilitate
the development of increased
competition in the interstate, domestic,
interexchange market, thereby
benefitting all consumers, some of

which are small business entities.
Absent filed tariffs, the legal
relationship between carriers and
customers will much more closely
resemble the legal relationship between
service providers and customers in an
unregulated environment. As set forth
in section I1.B above, we reject
suggestions that we should permit
carriers to voluntarily file tariffs. We
believe that detariffing on a permissive
basis would not definitively eliminate
the possible invocation of the “filed-
rate”” doctrine and would create the risk
of price signalling. We believe that only
with complete detariffing can we
definitively eliminate these possible
anticompetitive practices and protect
consumers, some of which are small
business entities.

156. As discussed above, we also
reject suggestions that we should limit
our decision to forbear by differentiating
among interstate, domestic,
interexchange services, among
nondominant interexchange carriers, or
among types of information contained
in tariffs for such services. See paras. 41,
42, 63. We do not believe that there is
a sound basis for limiting forbearance to
certain interstate, domestic,
interexchange services, such as
individually negotiated service
arrangements. We find that the
competitive benefits of not permitting
nondominant interexchange carriers to
file tariffs for interstate, domestic,
interexchange services, discussed above,
apply equally to all segments of the
interstate, domestic, interexchange
services market. See paras. 53, 54.
Moreover, as discussed above, we reject
the argument that detariffing mass
market services offered to residential
and small business customers will lead
to substantially higher transactions
costs. See para. 57. Similarly, we are not
persuaded that the public interest
benefits differ depending on the type of
tariffed information that is at issue. The
public interest benefit of removing
carriers’ ability to invoke the “filed-
rate” doctrine applies equally with
respect to terms and conditions as to
rates. See para. 55. In addition,
permitting or requiring large
nondominant interexchange carriers to
file tariffs would not eliminate the risk
of tacit price coordination among such
carriers, and would raise the possibility
that such carriers’ tariffed rates would
become a price umbrella. Finally, we
agree with AT&T that there is no basis
to differentiate among nondominant
interexchange carriers, because all such
carriers are unable to exercise market
power in the interstate, domestic,
interexchange market.

157. In order to minimize the burden
on nondominant interexchange carriers,
and in particular small, nondominant
interexchange carriers that may have
fewer resources, we do not require
nondominant interexchange carriers to
make rate and service information
available to the public in any particular
format, or at any particular location. We
reject the suggestion that we should
require nondominant interexchange
carriers to provide information on their
interstate, domestic, interexchange
services at a central clearinghouse or on-
line, because we found that mandating
such a requirement would be unduly
burdensome at this time. Rather, we will
require only that a carrier make such
information available to the public in at
least one location during regular
business hours. Although we do not
require carriers to make such
information available to the public at
more than one location, we encourage
carriers to consider ways to make such
information more widely available, for
example, posting such information on-
line, mailing relevant information to
consumers, or responding to inquiries
over the telephone.

158. The decision to impose
disclosure requirements will also allow
businesses, including small business
entities, that audit and analyze
information contained in tariffs to
continue. Our decision not to require
nondominant interexchange carriers to
provide information on their interstate,
domestic, interexchange services at a
central clearinghouse or on-line may
impose an additional collection cost on
these businesses. We find, however, that
mandating such a requirement would be
unduly burdensome on nondominant
interexchange carriers, including small
nondominant interexchange carriers.

F. Report to Congress

159. The Commission shall send a
copy of this FRFA, along with this
Order, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996, 5
U.S.C. §801(a)(1)(A). A copy of this
FRFA will also be published in the
Federal Register.

VI. Final Paperwork Reduction Analysis

160. As required by the Paperwork
Reduction Act of 1995, Public Law No.
104-13, the NPRM invited the general
public and the Office of Management
and Budget (OMB) to comment on
proposed changes to the Commission’s
information collection requirements
contained in the NPRM. The changes to
our information collection requirements
proposed in the NPRM included: (1) The
elimination of tariff filings by
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nondominant interexchange carriers for
interstate, domestic, interexchange
telecommunications services; (2) the
requirement that nondominant
interexchange carriers maintain at their
premises price and service information
regarding their interstate, interexchange
offerings that they can submit to the
Commission upon request; (3) the
requirement that providers of
interexchange services file certifications
with the Commission stating that they
are in compliance with their statutory
rate integration and geographic rate
averaging obligations under Section
254(g) of the Communications Act; and
(4) the requirement that interexchange
carriers advertise the availability of
discount rate plans throughout the
entirety of their service areas.

161. On June 12, 1996, OMB approved
all of the proposed changes to our
information collection requirements in
accordance with the Paperwork
Reduction Act. Notice of Office of
Management and Budget Action, OMB
No. 3060-0704 (June 12, 1996). In
approving the proposed changes, OMB
“strongly recommend[ed] that the
[Commission] investigate potential
mechanisms to provide consumers,
State regulators, and other interested
parties with some standardized pricing
information,” which “could be provided
as part of the certification process or
could be made available to the public in
other ways.”

162. In this Order, we adopt several
of the changes to our information
collection requirements proposed in the
NPRM. Specifically, we have decided to:
(1) Eliminate tariff filings by
nondominant interexchange carriers for
interstate, domestic, interexchange
telecommunications services; (2) require
that nondominant interexchange
carriers maintain at their premises price
and service information regarding their
interstate, interexchange offerings that
they can submit to the Commission
upon request; and (3) require that
providers of interexchange services file
certifications with the Commission
stating that they are in compliance with
their statutory rate integration and
geographic rate averaging obligations
under Section 254(g) of the
Communications Act. See paras. 77, 83,
87. In the Geographic Rate Averaging
Order, we found it unnecessary to adopt
a requirement that interexchange
carriers advertise the availability of
discount rate plans and promotions
throughout the entirety of their service
areas. We have also decided to require
nondominant interexchange carriers to
file with the Commission, and update as
necessary, the name, address, and
telephone number of the individual, or

individuals, designated by the carrier to
respond to Commission inquiries and
requests for documents. See para. 83. In
the Geographic Rate Averaging Order,
we found it unnecessary to adopt a
requirement that interexchange carriers
advertise the availability of discount
rate plans and promotions throughout
the entirety of their service areas. In
order to implement detariffing, we order
all nondominant interexchange carriers
to cancel their tariffs for interstate,
domestic, interexchange services on file
with the Commission within nine
months of the effective date of this
Order and not to file any such tariffs
thereafter. See para. 89. We also order
carriers that have on file with the
Commission “mixed” tariff offerings
that contain services subject to
detariffing pursuant to this Order, to
comply with this Order either by: (1)
Cancelling the entire tariff and refiling
a new tariff for only those services
subject to the tariff filing requirements;
or (2) issuing revised pages cancelling
the material in the tariffs that pertain to
those services subject to forbearance.
See para. 91. In addition, we have
decided to require nondominant
interexchange carriers to file with the
Commission, and update as necessary,
the name, address, and telephone
number of the individual, or
individuals, designated by the carrier to
respond to Commission inquiries and
requests for documents. See para. 87.
Finally, consistent with OMB’s
recommendation that we consider
mechanisms to make pricing
information available to interested
parties, we have decided, for purposes
of enforcing Section 254(g), to require
nondominant interexchange carriers to
disclose to the public rate and service
information concerning all of their
interstate, domestic, interexchange
offerings. See paras. 84-86.
Implementation of these requirements
will be subject to approval by OMB as
prescribed by the Paperwork Reduction
Act.

VII. Ordering Clauses

163. Accordingly, it is ordered that,
pursuant to Sections 1-4, 10, 201, 202,
204, 205, 215, 218, 220, 226 and 254 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151-154, 160, 201,
202, 204, 205, 215, 218, 220, 226 and
254, the Second Report and Order is
hereby adopted. The requirements
adopted in this Second Report and
Order shall be effective December 23,
1996. The collections of information
contained within are contingent upon
approval by the Office of Management
and Budget.

164. It is further ordered that Parts 42,
61 and 64 of the Commission’s Rules, 47
CFR 42, 61, and 64 are amended as set
forth below.

165. It is further ordered that, AT&T
shall detariff 800 Directory Assistance
and Analog Private Line Services within
nine months of the end of its three-year
commitment period established in
Motion of AT&T Corp. to be Reclassified
as a Nondominant Carrier, Order, 11
FCC Rcd 3271, 3305-07 (1995). During
this commitment period, any tariff
revisions that propose to increase the
price of these services shall be filed on
not less than five business days’ notice,
shall be within the limits established in
the commitment and shall clearly
identify such tariff transmittals as
affecting the provisions of this
commitment.

166. It is further ordered that, for the
period of its commitment, AT&T shall
notify its customers of changes to its low
volume and low income calling plans
not less than five business days’ prior to
such a change. AT&T shall provide five
business days’ notice of changes to its
average residential interstate direct dial
services under the circumstances
specified in Motion of AT&T Corp. to be
Reclassified as a Nondominant Carrier,
Order, 11 FCC Rcd 3271, 3305-07
(1995).

List of Subjects

47 CFR Part 42

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

47 CFR Part 61

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

47 CFR Part 64

Communications common carriers,
Reporting and recordkeeping
requirements, Telephone.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Parts 42, 61 and 64 of Title 47 of the
Code of Federal Regulations are
amended as follows:

PART 42—PRESERVATION OF
RECORDS OF COMMUNICATION
COMMON CARRIERS

1. The authority citation for part 42
continues to read as follows:

Authority: Sec. 4(i), 48 Stat. 1066, as
amended, 47 U.S.C. 154(i). Interprets or
applies secs. 219 and 220, 48 Stat. 1077-78,
47 U.S.C. 219, 220.
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2. An undesignated centered heading
and 8842.10 and 42.11 are added to
read as follows:

Specific Instructions for Carriers
Offering Detariffed Interexchange
Services

§42.10 Public availability of information
concerning detariffed interexchange
services.

A nondominant interexchange carrier
shall make available to any member of
the public, in at least one location,
during regular business hours,
information concerning its current rates,
terms and conditions for all of its
detariffed interstate, domestic,
interexchange services. Such
information shall be made available in
an easy to understand format and in a
timely manner. When responding to an
inquiry or complaint from the public
concerning rates, terms and conditions
for such services, a carrier shall specify
that such information is available and
the manner in which the public may
obtain the information.

§42.11 Retention of information
concerning detariffed interexchange
services.

(a) A nondominant interexchange
carrier shall maintain, for submission to
the Commission upon request, price and
service information regarding all of the
carrier’s detariffed interstate, domestic,
interexchange service offerings. The
price and service information
maintained for purposes of this
paragraph (a) shall include, but not be
limited to, the information that such
carrier makes available to the public
pursuant to §42.10, as well as
documents supporting the rates, terms,
and conditions of the carrier’s detariffed
interstate, domestic, interexchange
offerings. The information maintained
pursuant to this section shall be
maintained in a manner that allows the
carrier to produce such records within
ten business days.

(b) The price and service information
maintained pursuant to this section
shall be retained for a period of at least
two years and six months following the
date the carrier ceases to provide
services pursuant to such rates, terms
and conditions.

(c) A nondominant interexchange
carrier shall file with the Commission,
and update as necessary, the name,
address, and telephone number of the
individual(s) designated by the carrier
to respond to Commission inquiries and
requests for documents about the
carrier’s detariffed interstate, domestic,
interexchange services.

PART 61—TARIFFS

3-4. The authority citation for part 61
continues to read as follows:

Authority: Secs. 1, 4(i), 4(j), 201-205, and
403 of the Communications Act of 1934, as
amended; 47 U.S.C. 151, 154(i), 154(j), 201-
205, and 403, unless otherwise noted.

5. Section 61.3 is amended by revising
paragraph (jj) to read as follows:

§61.3 Definitions.
* * * * *

(ij) Tariff publication, or publication.
A tariff, supplement, revised page,
additional page, concurrence, notice of
revocation, adoption notice, or any
other schedule of rates or regulations
filed by common carriers.

* * * * *

6. Sections 61.20 through 61.23 are
redesignated as 88 61.21 through 61.24,
and new section 61.20 is added
immediately preceding newly
designated §61.21 to read as follows:

§61.20 Detariffing of interstate, domestic,
interexchange services.

Except as otherwise provided by
Commission order, carriers that are
nondominant in the provision of
interstate, domestic, interexchange
services shall not file tariffs for such
services.

7. Section 61.72 is amended by
revising introductory text of paragraph
(a) and paragraph (b) to read as follows:

§61.72 Posting.

(a) Offering carriers must post (i.e.,
keep accessible to the public) during the
carrier’s regular business hours, a
schedule of rates and regulations for
those services subject to tariff filing
requirements. This schedule must
include all effective and proposed rates
and regulations pertaining to the
services offered to and from the
community or communities served, and
must be the same as that on file with the
Commission. This posting requirement
must be satisfied by the following
methods:

* * * * *

(b) The posting of rates and
regulations for those services pursuant
to paragraph (a) of this section shall be
considered timely if they are available
for public inspection at the posting
locations within 15 days of their filing
with the Commission.

8. Section 61.74 is amended by
adding new paragraph (d) to read as
follows:

§61.74 References to other instruments.
* * * * *

(d) A tariff for international services
offered by a carrier that is subject to

detariffing for domestic, interstate,
interexchange services, may reference
other documents or instruments
concerning the carrier’s detariffed
domestic, interstate, interexchange
service offerings. A tariff for
international services may contain such
a reference if, and only if, it is necessary
to incorporate information regarding the
carrier’s detariffed domestic, interstate,
interexchange services in order to
calculate discounts and minimum
revenue requirements for international
services provided in combination with
detariffed domestic, interstate,
interexchange services. Notwithstanding
any such reference to documents or
instruments concerning the carrier’s
detariffed domestic, interstate,
interexchange service offerings, a tariff
for international services shall specify
rates, terms and conditions for the
international service.

PART 64 —MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

9. The authority citation for part 64 is
revised to read as follows:

Authority: Sec. 4, 48 Stat. 1066, as
amended; 47 U.S.C. 154, unless otherwise
noted. Interpret or apply secs. 201, 218, 226,
228, 254, 48 Stat. 1070, as amended, 1077; 47
U.S.C. 201, 218, 226, 228, 254, unless
otherwise noted.

10. New subpart S consisting of
§64.1900 is added to part 64 to read as
follows:

Subpart S—Nondominant
Interexchange Carrier Certifications
Regarding Geographic Rate Averaging
and Rate Integration Requirements

Sec.

64.1900 Nondominant interexchange carrier
certifications regarding geographic rate
averaging and rate integration
requirements.

Subpart S—Nondominant
Interexchange Carrier Certifications
Regarding Geographic Rate Averaging
and Rate Integration Requirements

§64.1900 Nondominant interexchange
carrier certifications regarding geographic
rate averaging and rate integration
requirements.

(a) A nondominant provider of
interexchange telecommunications
services, which provides detariffed
interstate, domestic, interexchange
services, shall file with the Commission,
on an annual basis, a certification that
it is providing such services in
compliance with its geographic rate
averaging and rate integration
obligations pursuant to section 254(g) of
the Communications Act of 1934, as
amended.
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(b) The certification filed pursuant to
paragraph (a) of this section shall be
signed by an officer of the company,
under oath.

Note: This Attachment will not appear in
the Code of Federal Regulations.

Attachment—List of Parties
[CC Docket No. 96-61]
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[FR Doc. 96—-29529 Filed 11-21-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Federal Railroad Administration

49 CFR Part 225
[FRA Docket No. RAR-4, Notice No. 14]
RIN 2130-AA58

Railroad Accident Reporting

AGENCY: Federal Railroad
Administration (FRA, DOI).

ACTION: Final rule; Correcting
amendments and partial response to
petitions for reconsideration.

SUMMARY: On June 18, 1996, FRA
published a final rule amending the
railroad accident reporting regulations.
FRA now makes technical corrections to
the final rule and responds to certain
concerns raised in petitions for
reconsideration of the final rule, which
concerns were also raised in requests to
stay the effective date of the final rule.
In this document FRA issues
amendments to the final rule addressing
those concerns. FRA'’s response to the
other concerns raised in petitions for
reconsideration of the final rule will
appear in the near future in a separate
document published in the Federal
Register.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert L. Finkelstein, Staff Director,
Office of Safety Analysis, Office of
Safety, FRA, 400 Seventh Street, SW.,
Washington, D.C. 20590 (telephone
202-632-3386); or Nancy L. Goldman,
Trial Attorney, Office of Chief Counsel,
FRA, 400 Seventh Street, SW.,
Washington, D.C. 20590 (telephone
202-632-3167).
SUPPLEMENTARY INFORMATION: On June
18, 1996, FRA published a final rule
amending the railroad accident
reporting regulations at 49 CFR part 225
(61 FR 30940). The final rule aims to
minimize underreporting and inaccurate
reporting of those injuries, illnesses, and
accidents meeting reportability
requirements. On August 19, 1996, and
August 29, 1996, respectively, the
Association of American Railroads
(AAR) and the Union Pacific Railroad
Company (UP) filed petitions for
reconsideration of the final rule raising
various concerns and requested in their
petitions for reconsideration, and by
purported petitions for stay not
recognized by FRA regulations at 49
CFR part 211, that FRA postpone the
effective date of the final rule
(collectively, Petitions). The Petitions
specifically allege:

e That AAR member railroads will
be exposed to substantial risk should

the rule not be stayed pending FRA’s
decision on AAR’s Petition for
Reconsideration; and

¢ That the text of the final rule may
allow employees access to records and
files which the railroads may deem to be
privileged, confidential, and litigation-
sensitive, thus giving employee litigants
advantages that could expose railroads
to irreparable injury.

1. Requests To Stay the Effective Date

As stated above, AAR and UP request
in their Petitions that FRA stay the
effective date of the final rule, asserting
that such a stay is in the public interest
and that other interested parties would
not be substantially harmed by such a
stay since the rule does not address
“‘any significant safety risk.” AAR
claims that its member railroads will be
exposed to substantial risk should the
rule not be stayed pending FRA’s
decision on AAR’s Petition for
Reconsideration. Section 211.31 of
FRA's rules of practice states that FRA
must decide to grant or deny, in whole
or in part, each petition for
reconsideration not later than four
months after receipt by FRA’s Docket
Clerk (49 CFR 211.31). In this case,
FRA’s decision on the petitions for
reconsideration is due no later than
December 19, 1996. AAR and UP
therefore request an immediate stay of
the effective date for a reasonable period
of time after issuance of FRA’s decision
on the Petitions for Reconsideration in
order to assess FRA'’s decision and
evaluate how FRA’s decision impacts
the final rule. In the alternative, AAR
and UP request postponement of the
effective date of the final rule from
January 1, 1997, to January 1, 1998.

Discussion

After careful consideration and for the
reasons set forth in this document, FRA
has decided not to stay the effective date
of its final rule. FRA so informed AAR
and UP by letter dated October 10, 1996.
Initially, FRA wishes to emphasize that
its rules of practice applying to
rulemakings do not authorize petitions
for stay of a final rule. See 49 CFR part
211. Since procedures do not exist with
respect to a stay petition, there exists no
regulatory deadline by which to answer
such a petition, and FRA's response to
AAR’s and UP’s purported petitions for
stay (“‘Petitions for Stay”’) did not
constitute a final agency action subject
to review. It should also be noted that
the filing of a petition for
reconsideration does not stay the
effectiveness of a rule under 49 CFR
211.29. Nevertheless, FRA chose to
reply to the substantive issues in AAR’s
and UP’s “‘Petitions for Stay” in order to
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maintain and foster the collaborative
and cooperative partnership approach to
resolving issues important to the
industry.

FRA is also confident that railroads
were given ample time to prepare to
comply with the final rule, given the
amount of time between its publication
(June 18, 1996) and its effective date
(January 1, 1997). Those subject to a
Federal rule are not entitled to predicate
their actions on the assumption that a
petition for reconsideration will result
in substantive changes to the rule. The
public interest would not be served by
delaying the effective date of this rule at
this time, based on FRA’s review of the
grounds set forth in the ““Petitions for
Stay.” Therefore, if, in responding to
pending petitions for reconsideration of
the final rule from AAR, UP, or others,
FRA makes any additions or changes to
the final rule, then FRA will allow the
railroads sufficient time and latitude to
comply with any revised provisions. In
the meantime, the industry should plan
to comply on the original effective date
of January 1, 1997.

2. Section 225.25(c) Recordkeeping
Current Final Rule Language

Section 225.25(c) reads as follows:

Each railroad shall provide the employee,
upon request, a copy of either the completed
Railroad Employee Injury and/or Illiness
Record (Form FRA F 6180.98) or the
alternative railroad-designed record as
described in paragraphs (a) and (b) of this
section as well as a copy of any other form,
record or report filed with FRA or held by
the railroad pertaining to the employee’s
injury or illness.

As noted, the Petitions contend that
this section would allow railroad
employees access to records and files
which the railroad may deem to be
privileged, confidential, and/or
litigation-sensitive. AAR claims that the
portion of §225.25(c) that would allow
employees access to “‘a copy of any
other form, record or report filed with
FRA or held by the railroad pertaining
to the employee’s injury or illness,” may
give employee litigants advantages that
could expose railroads to irreparable
injury. UP states that by means of
§225.25(c), FRA was trying to “preempt
[Federal Employers’ Liability Act (45
U.S.C. 51 et seq.)] FELA case law, FELA
statutory language, the Federal Rules of
Civil Procedure, and the jurisdiction of
the judiciary itself.” Similarly, AAR
states that § 225.25(c) “‘purports to
overturn the Federal Rules of Civil
Procedure and other statutory
protections by requiring railroads to
open their files and give privileged
documents to potential and actual

plaintiff-employees” and that the
section was unlawful and in violation of
the Administrative Procedure Act (APA)
(5 U.S.C. 551 et seq.) because FRA failed
to give public notice of this provision
and allow opportunity for comment. UP
further questions how employee access
to medical files would assist FRA in
improving railroad safety.

AAR states that the adverse effects of
the final rule are:

() To interfere irrevocably with full
and frank disclosure between attorney
and client which is critical to the
functioning of the adversary system, by
mandating release of attorney-client
communications that had been made in
the past and would have been made in
the future with an expectation of
confidentiality,

(2) To undermine irrevocably the
protections that are accorded accident
reports under 49 U.S.C. 20903 in order
to avoid their use for any adversarial
purpose, by mandating release of such
reports, and

(3) To undermine irrevocably the
railroads’ rights to confidentiality of
other privileged and litigation-sensitive
documents, by mandating their release.

Discussion and Amended Final Rule

AAR’s assertion that FRA failed to
give notice and an opportunity to
comment on the provision in § 225.25(c)
is without merit. In the railroad accident
reporting Notice of Proposed
Rulemaking (NPRM), published in the
Federal Register on August 19, 1994 (59
FR 42880), FRA proposed in § 225.39(b)
that each railroad provide the worker
whose injury or illness is reported on
the Railroad Worker Injury and IlIness
Log, with a copy of such log within
seven calendar days of completing the
log. The preamble to the NPRM
explained FRA’s concern with the fact
that the injured or ill employee did not
have the opportunity to review and
verify the information the railroad
submitted on accident/illness reports
prior to submission of such reports to
FRA.

The preamble to the final rule further
explained the agency’s rationale for
issuing these regulations. FRA believes
that to the extent it concerns documents
required by FRA to be maintained or
submitted, the requirement in
§225.25(c) is necessary in order to
provide the injured or ill employee a
means by which to review and verify
the reporting status of his or her injury
or illness. By providing this requested
information, the employee would have
the opportunity to assess why, or why
not, a particular event was, or was not,
reported to FRA. By including the
employee in this process, the overall

integrity of FRA’s data base would
improve. The accuracy of railroad
accident and injury data is essential to
improving the safety of railroad
employees and the railroad industry as
a whole. Further, a reliable and accurate
railroad injury and accident reporting
data base is critical to formulating
effective rail safety policies and
regulations.

In writing the final rule, however,
FRA never intended to negate the well-
established litigation privileges with
respect to the type of documents
railroad employee litigants may obtain
from the railroads. The final rule better
defines the types of documents to which
employees may obtain access, and is a
logical outgrowth of the proposed
regulation.

FRA is amending § 225.25(c) to clarify
that railroads are required to grant a
railroad employee access only to forms
or reports required to be maintained or
filed under Part 225 pertaining to that
employee’s own work-related injury or
illness. Thus, the amended final rule
cannot be read to provide employees
access to any other documents in the
railroad’s files; nor can the revised
language be interpreted to deny
employees access to such documents.
Such access would be an issue between
the employee and the railroad. The
accident reports statute (49 U.S.C.
20102, 20901-20903, 21302, 21304,
21311) does not preclude disclosure of
such documents; instead that statute
precludes the *‘use” of such documents
in lawsuits for damages of certain
accident reports. This distinction
between the public availability of
accident/incident reports and their use
in litigation is clearly made in 8 225.7 of
both the current and amended final rule.

3. Section 225.35 Access to Records
and Reports

Current Final Rule Language

AAR'’s petition for reconsideration
asserts that the following portion of
§225.35 is unlawful because FRA failed
to give public notice of this provision
and allow opportunity for comment and
that the provision would allow FRA and
“other authorized representatives”
access to any document or record
without regard to any claim of privilege:

Each railroad subject to this part shall have
at least one location, and shall identify each
location, where any representative of the
Federal Railroad Administration or of a State
agency participating in investigative and
surveillance activities under part 212 of this
chapter or any other authorized
representative, has centralized access to a
copy of any record and report (including
relevant claims and medical records)
required under this part, for examination and
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photocopying in a reasonable manner during
normal business hours.

Discussion

AAR’s assertion that FRA failed to
give notice and an opportunity to
comment on this provision in § 225.35
is without merit. In the accident
reporting NPRM, FRA proposed in
§225.41 that all reports, logs, plans, and
records related to (a) rail equipment
accidents/incidents, including
collisions and derailments; (b) highway-
rail grade crossing accidents/incidents;
(c) deaths, injuries, and illnesses,
including claims and medical records;
as well as all records and reports
identified in § 225.25, must be made
available, upon request, to any FRA
representatives, or any representative of
a State participating in investigative and
surveillance activities under the Federal
railroad safety laws and regulations, for
examination and photocopying in a
reasonable manner during normal
business hours. The final rule provision
in §2225.35 adds “‘any authorized
representative” to the list of persons
who may obtain access to railroad
documents only to distinguish “FRA
inspectors” from “FRA management
staff” who may sometimes accompany
FRA inspectors and specialists during
routine inspections.

As stated in the preamble to the
NPRM and the final rule, FRA believes
that § 225.35 would alleviate the
problems and reluctance that FRA
inspectors frequently encounter from
the railroads when examining and
photocopying claims department
records, particularly railroad employee
medical records.

Amended Final Rule

FRA grants, in part, AAR’s request for
reconsideration as to that portion of
§225.35 that would allow FRA and any
other authorized representative access
to ““any record and report (including
relevant claims and medical records)
required’” under the accident reporting
regulations. FRA agrees that § 225.35
was inadvertently drafted in an overly
broad manner and that it may be
misinterpreted to require railroads to
release all medical and claim-related
records to FRA upon request without
regard to any claim of privilege. FRA
did not intend unlimited access to all
documents contained in an employee’s
file or to deny railroads the opportunity
to assert a privilege with respect to a
particular document. There are
instances, however, where FRA may
deem it necessary to obtain a document
in the railroad’s possession or under the
control of the railroad that may contain
information relevant to aid its

investigation into the cause of a railroad
accident or incident or an employee’s
injury or illness. FRA has authority
under 49 U.S.C. 20107 and 20902 to
request and obtain such documents.

When confronted with such a request,
railroads usually cooperate and provide
FRA with the requested relevant
documents. In rare instances, a railroad
may assert that the requested
documentation is privileged and may
deny access to such records. Should the
railroad assert such a legal privilege
with respect to particular records,
failure to provide FRA access to such
records will not constitute a violation of
this section. However, if the railroad
refuses to release information that FRA
deems relevant to its investigation, then
FRA may consider it necessary to issue
a subpoena for the production of
documents in order to carry out its duty
to enforce the federal railroad safety
laws. If the railroad should then fail to
produce any of the requested documents
in the possession or under the control
of the railroad for examination and
photocopying, FRA may seek
enforcement of the subpoena in federal
district court. See 49 U.S.C. 20107 and
20902, delegated from the Secretary of
Transportation by regulations of the
Office of the Secretary at 49 CFR
1.49(m), and the authority of 49 CFR
209.7(a) and 225.31(b). Of course, a
railroad could raise its claim of privilege
in any action to enforce a subpoena.
Alternatively, should a railroad claim a
legal privilege concerning such a
document, the railroad could submit the
document to FRA with a request for
confidential treatment under 49 CFR
209.11.

Thus, §225.35 is revised to clarify
that FRA and other authorized
representatives must have centralized
access to records or reports required to
be maintained or filed under part 225
and must have access to relevant claims
and medical records and that should the
railroad assert a legal privilege with
respect to certain claims and medical
records, failure to provide FRA access to
such records would not violate this
section. However, FRA may
nevertheless use its subpoena power to
obtain such records, and the railroad
could contest that subpoena if it so
chooses.

4. Technical Corrections

In the list of definitions in § 225.5, the
definition for *“Accountable injury or
illness,” which appears on page 30968,
column one, of the Federal Register
issue of June 18, 1996, should read as
a separate paragraph. The definition for
“Day of restricted work activity’” on
page 30968, column two, of the Federal

Register issue of June 18, 1996,
erroneously makes reference to the fact
that “restricted” is defined below. Thus,
the parenthetical phrase “(as defined
below)” is removed from the definition.

Section 225.33(a)(10)(ii) erroneously
makes reference to paragraphs
“(@)(10)(i)(C)(D) (iii) and (iv) of that
section. Section 225.33(a)(10)(ii) now
reads as follows: “A current
organization chart satisfies paragraphs
(@)(20)(i) (B), (C), and (D) of this
section.”

Regulatory Impact

Executive Order 12866 and DOT
Regulatory Policies and Procedures

The amendments to the final rule
have been evaluated in accordance with
existing regulatory policies and
procedures and are considered to be a
nonsignificant regulatory action under
DOT policies and procedures (44 FR
11034, February 26, 1979). The
amendments to the final rule also have
been reviewed under Executive Order
12866 and are also considered
“nonsignificant” under that Order.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(5 U.S.C. 601 et seq.) requires a review
of rules to assess their impact on small
entities, unless the Secretary certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities.

The technical corrections to the final
rule have no economic impact. The
amendments to the final rule will have
no new direct or indirect economic
impact on small units of government,
business, or other organizations. The
amendments only clarify the well-
established legal privileges with respect
to the types of documents to which
railroad employees, FRA inspectors, and
other authorized representatives may
obtain access from railroads. The
clarifications actually provide
regulatory relief to railroads and, as
such, do not require any revision to the
Regulatory Impact Analysis (RIA)
produced for the final rule. No revision
to the RIA is necessary because the
burden was calculated based on FRA’s
original intentions of these
requirements, which are now reflected
in the amendments to the final rule.

Paperwork Reduction Act

There are no new information
collection requirements associated with
these amendments. Therefore, no
estimate of a public reporting burden is
required.
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Environmental Impact

The amendments will not have any
identifiable environmental impact.

Federalism Implications

The amendments to the final rule will
not have a substantial effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Thus, in
accordance with Executive Order 12612,
preparation of a Federalism Assessment
is not warranted.

List of Subjects in 49 CFR Part 225
Railroad accident reporting rules,

Railroad safety.

The Final Rule

In consideration of the foregoing, FRA
amends part 225, title 49, Code of
Federal Regulations to read as follows:

PART 225—[AMENDED]

1. The authority citation for part 225
is revised to read as follows:
Authority: 49 U.S.C. 20103, 20107, 20901,

20902, 21302, 21311; 49 U.S.C. 103; 49 CFR
1.49(c), (g), and (m).

§225.5 Definitions. [Corrected]
2.In §225.5, In the definition for
“Day of restricted work activity,” the

parenthetical phrase “‘(as defined
below)” in the second and third lines of
that definition is removed.

3. Section §225.25(c) is revised to
read as follows:

§225.25 Recordkeeping.
* * * * *

(c) Each railroad shall provide the
employee, upon request, a copy of either
the completed Railroad Employee Injury
and/or Illness Record (Form FRA F
6180.98) or the alternative railroad-
designed record as described in
paragraphs (a) and (b) of this section as
well as a copy of forms or reports
required to be maintained or filed under
this part pertaining to that employee’s
own work-related injury or illness.

* * * * *

§225.33 Internal Control Plans.
[Corrected]

4. In 8225.33(a)(10)(ii), the reference
to “()(10)(i)(C)(D) (iii) and (iv)" is
revised to read “(a)(10)(i) (B), (C), and

D)”.

( E)S Section 225.35 is amended by
removing the parenthetical phrase
“(including relevant claims and medical
records)” in the first sentence and by
adding after the first sentence the
following:

§225.35 Access to records and reports.
* * * * *

Each railroad subject to this part shall
also provide to any representative of the
Federal Railroad Administration or of a
State agency participating in
investigative or and surveillance
activities under part 212 of this chapter
or any other authorized representative
access to relevant medical and claims
records for examination and
photocopying in a reasonable manner
during normal business hours. * * *

6. Section 225.35 is amended by
adding two sentences to the end of that
section to read as follows:

§225.35 Access to records and reports.

* * * Should a railroad assert a legal
privilege with respect to certain claims
and medical records, failure to provide
FRA access to such records would not
constitute a violation of this section.
FRA retains the right to issue a
subpoena to obtain such records under
49 U.S.C. 8820107 and 20902 and
88209.7(a) and 225.31(b) of this title,
and the railroad may contest that
subpoena.

Issued in Washington, D.C., on November
13, 1996.

Jolene M. Molitoris,

Federal Railroad Administrator.

[FR Doc. 96-29849 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-06-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 325, 381

[Docket No. 95-049A]

RIN 0583-AC05

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 110

Transportation and Storage

Requirements for Potentially
Hazardous Foods

AGENCIES: Food Safety and Inspection
Service, USDA; Food and Drug
Administration, DHHS.

ACTION: Advance notice of proposed
rulemaking; request for comments.

SUMMARY: The Food Safety and
Inspection Service (FSIS) and the Food
and Drug Administration (FDA) are
seeking information and comments on
approaches the two Agencies might take
to foster food safety improvements that
may be needed in the transportation and
storage of potentially hazardous foods.
Potentially hazardous foods, including
meat, poultry, eggs and egg products,
fish, seafood, and dairy products, are
those that are capable of supporting the
rapid multiplication of microorganisms
that cause foodborne illness. This notice
seeks comments and information on
various issues and alternatives for
ensuring the safety of potentially
hazardous foods during transportation
and storage.

DATES: Comments must be received
before: February 20, 1997.

ADDRESSES: Please send an original and
two copies of written comments to: FSIS
Docket Clerk, DOCKET #95-049A,
Room 3806, South Agriculture Building,
Food Safety and Inspection Service,
U.S. Department of Agriculture,
Washington, DC 20250. All comments
submitted will be available for public
inspection in the Docket Clerk’s Office

between 8:30 a.m. and 1:00 p.m. and
2:00 p.m. and 4:30 p.m., Monday
through Friday. To review the
publications and other background
information cited in this document,
interested persons may visit the Docket
Clerk’s Office during the times listed
above.

FOR FURTHER INFORMATION CONTACT: Mr.
Ralph Stafko, Office of the
Administrator, Room 3835, South
Agriculture Building, Food Safety and
Inspection Service, U.S. Department of
Agriculture, Washington, DC, 20250,
(202) 720-7773, in regard to meat,
poultry, and egg products.

Ms. Shellee Davis, Center for Food
Safety and Applied Nutrition (HFS—
306), Food and Drug Administration,
U.S. Department of Health and Human
Services, 200 C Street SW., Washington,
DC 20204, (202) 205-4681, in regard to
seafood, whole (shell) eggs, dairy
products, and other potentially
hazardous foods, other than those listed
above for which Mr. Ralph Stafko
should be contacted.

SUPPLEMENTARY INFORMATION: FSIS and
FDA maintain regulatory programs to
help ensure that foods distributed in
interstate commerce are not adulterated
or misbranded. FSIS’s programs, which
cover meat, poultry, and egg products,
include continuous in-plant inspection
of livestock and poultry slaughtering,
and processing of products therefrom,
and egg product processing activities.
FDA, which is responsible for ensuring
the safety of foods in most other
circumstances, operates a regulatory
program that includes unannounced
inspection of the domestic food industry
and sample analysis. FSIS conducts its
inspections at meat, poultry, and egg
product processing establishments. FDA
inspects establishments that process
other types of foods. FSIS and FDA
conduct examinations of warehouses
and transshipment points, including
points of entry of imported foods into
the United States. They also conduct
Federal-State cooperative programs, and
consumer education.

Both FSIS and FDA, in recent
rulemakings, have adopted a new food
safety regulatory strategy, the framework
of which is a science-based system
known as the hazard analysis and
critical control points (HACCP) system.
HACCEP is a process control system
designed to identify and prevent
chemical, physical, and biological

hazards in food production. On
December 18, 1995, FDA published a
final rule, “Procedures for the Safe and
Sanitary Processing and Importing of
Fish and Fishery Products” (60 FR
65096), mandating the development and
implementation of HACCP systems to
ensure the safe and sanitary processing
and importation of fishery products.
FSIS promulgated a final rule “Pathogen
Reduction; HACCP Systems” for meat
and poultry on July 25, 1996 (61 FR
38806) mandating implementation of
HACCP systems and standard operating
procedures (SOP) for sanitation, and
pathogen reduction performance
standards and testing for meat and
poultry.

Both Agencies have come to recognize
that, if they are to reduce foodborne
illness to the maximum extent possible,
they must broadly approach their food
safety missions, addressing potential
hazards that arise throughout the food
production and delivery system. They
and the industries they regulate must
work toward preventing, minimizing,
and eliminating hazards that may arise
before raw products or animals enter
manufacturing plants or FSIS-inspected
establishments and after food products
leave those businesses. There is
widespread agreement among food
safety experts that ensuring food safety
requires taking steps to prevent hazards
and to reduce the risk of foodborne
illness throughout the chain of
production, processing, sale, storage,
and transportation.

Post-harvest (seafood) and post-
processing transporters, storage
operators, and retail stores, restaurants,
and other food service sectors are
important links in the chain of
responsibility for food safety. In these
areas, FSIS, FDA, and State and local
governments share authority and
responsibility for oversight of food
products. FSIS and FDA do not have
programs that address the handling of
food by these industry sectors, as they
do for federally inspected processing
establishments. However, both Agencies
have become increasingly concerned
about the public health impact of
diseases associated with potentially
hazardous foods and about what
happens to food at the stages through
which it passes on the way to
consumers.

This notice addresses hazards
attributable to the transportation and
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storage of potentially hazardous foods
outside of the establishments where
they are processed.

Transportation and Storage of
Potentially Hazardous Foods: Current
Regulatory Coverage and Guidance

Foods are susceptible to
contamination from a wide variety of
agents—physical, microbial, or
chemical. Some foods, most notably
animal food products like meat, poultry,
eggs, seafood, and dairy products are
particularly susceptible to
microbiological hazards because their
moisture, pH levels, and high protein
content provide ideal environments for
the growth of bacteria. For these
reasons, these products must be
carefully monitored to prevent their
exposure to microbiological, as well as
other hazards.

No matter how carefully prepared,
however, most any raw food product of
animal origin may potentially have
some bacteria present, including
pathogens, and, thus, must be handled
in a manner that minimizes the
opportunity for bacteria to multiply.
Furthermore, like other foods, these
foods may become contaminated
through direct abuse such as damaged
packaging, exposure to filth or harmful
chemicals, or contact with a
contaminated surface. Sometimes,
contamination is caused by direct or
indirect contact with contaminated
foods—a process known as cross-
contamination. For example, salad
components prepared on a cutting board
used previously for raw poultry could
become contaminated by pathogens that
were on the poultry.

Food safety protection can be
improved by the control of
microbiological and other hazards
through the use of preventive methods
such as HACCP, good sanitation and
manufacturing practices, and food safety
performance standards, as appropriate,
throughout the food production and
distribution chain. Currently, however,
most Federal regulatory measures are
directed at slaughtering and food
processing plants. State and local
authorities have also directed their
regulatory oversight at certain categories
of food processors, generally small
firms, as well as retail stores and food
service establishments.

Despite increasing concern about the
risks that may be created in the
transportation and storage of potentially
hazardous foods, government agencies
at all levels do not have comprehensive
regulatory programs for those segments
of the farm (or harvest)-to-table food
continuum that are comparable to that
for slaughtering and processing

establishments. Additional information
is needed on the extent and severity of
food safety problems that may be
attributable to the transportation and
storage of potentially hazardous food
products from harvesting or production
to processing plants and from
processing plants to the consumer for
FSIS and FDA to determine whether
there is a need for additional
government regulation to address risks
that may be created during these stages
of food distribution.

1. FSIS

All ingredients used in meat and
poultry products prepared in
establishments where FSIS maintains
inspection (“official establishments™)
are subject to examination upon their
arrival at the official establishment.
Substances and ingredients used in the
preparation of egg products at FSIS-
inspected plants (*‘official plants’) are
also subject to inspection. Meat and
poultry carcasses and parts that enter
official establishments are inspected
before they may be used in the
preparation of meat or poultry food
products at such establishments,
regardless of whether they previously
have been inspected and passed by
FSIS, even if returned to the original
establishment. Similarly, previously
inspected egg products are subject to
reinspection upon arrival at an official
egg products processing plant.

The safety and wholesomeness of
meat and poultry products being
transported in interstate commerce, or
being held in storage, are governed by
various regulatory and statutory
provisions. Certain regulations (9 CFR
part 325 and part 381 subpart S) require
meat and poultry products being
transported to be “wrapped, packaged,
or otherwise enclosed” so as to prevent
their adulteration by air contaminants,
unless the means of conveyance in
which the product is transported is
completely enclosed with tight-fitting
doors or other covers for all openings.
The means of conveyance must be
reasonably free of foreign matter (such
as dust, dirt, rust, or other articles or
residues) and free of chemical residues,
so that the products placed in it will not
become adulterated. Any cleaning
compound, lye, soda solution, or other
chemical used in cleaning a means of
conveyance must be thoroughly
removed from the means of conveyance
prior to its use. Means of conveyance
onto which meat or poultry products are
loaded, being loaded, or intended to be
loaded are subject to inspection at an
official establishment. If a means of
conveyance, upon inspection, is found
to be in a condition such that meat or

poultry products placed in it could
become adulterated, it is not to be used
until the condition that could cause
adulteration is corrected. Meat and
poultry products found by an inspector
to be in such a condition that they may
have become adulterated are subject to
inspection.

A guide for inspectors, the FSIS
Sanitation Handbook, also presents
details on acceptable conditions for
transport vehicles and storage facilities
of meat and poultry products.

FSIS monitors and enforces
compliance with the adulteration and
misbranding provisions of the Federal
Meat Inspection Act (FMIA) and Poultry
Products Inspection Act (PPIA) during
transportation to and among inspected
establishments and allied industries,
such as renderers, pet food processors,
retail stores, and restaurants. Meat and
poultry products are considered to be
adulterated for various reasons
including if they are unsound,
unhealthful, unwholesome, or otherwise
unfit for human food (21 U.S.C. 453(g),
601(m)). Misbranding of meat and
poultry products occurs, if among other
reasons, their labeling is false or
misleading. (21 U.S.C. 453(h), 601(n).)
Similar adulteration and misbranding
provisions apply to egg products. (21
U.S.C. 1033(a), 1033(l), 1036.)

FSIS also investigates complaints
received from consumers and others
alleging that adulterated or misbranded
meat, poultry, and egg products have
been sold or distributed in commerce.

FSIS has exercised its statutory
authority over meat and poultry
products outside official establishments
in various instances, including in its
promulgation of safe-handling labels on
raw meat and poultry products (9 CFR
317.2(1) and (m), and 381.125(b)).
However, FSIS does not have a
comprehensive regulatory program that
covers the handling of meat, poultry,
and egg products outside of official
establishments that is comparable to its
program of regulating such products
during their production in official
establishments. FSIS’s regulatory role
regarding such products has generally
been a reactive one. FSIS generally
responds on a case by case basis to
instances of adulteration and
misbranding of products outside official
establishments. FSIS has not focused
directly on conditions and practices that
occur after meat, poultry, and egg
products leave official establishments
that contribute to products being
exposed to pathogenic contaminants, or
that contribute to the multiplication of
pathogenic microbes.

FSIS-inspected product that is in
distribution channels and is not at an
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establishment where FSIS maintains
inspection may be examined by FSIS if
the product is suspected of being
adulterated or misbranded. At this
point, the Agency focuses on the
condition of the product, not on the
conditions under which the product
was produced. Product found in
distribution channels that is adulterated
or misbranded is subject to detention. In
certain circumstances, if the product is
reprocessed, repackaged, or relabeled
under inspection, it may be sold in
commerce.

FSIS also checks product for evidence
of breaking of bulk packages and
repackaging or reshipment without
reinspection, for evidence that the
product has been processed without
inspection, and for spoilage. If such
evidence is found, the facility in which
the product is found may be subject to
a thorough inspection for sanitation,
product processing, and storage
conditions. For example, discovery of
rodent fecal matter in a product could
lead to an investigation of the storage
warehouse in which the product has
been held.

In carrying out its investigations, FSIS
does not stop trucks or other
transportation vehicles, but rather
examines products at key points during
distribution. At cold storage
warehouses, FSIS examines specific
conditions to determine the adequacy of
warehouse procedures for preventing
the adulteration of meat and poultry
products, including the adequacy of
sanitation at the warehouse and the
other controls utilized to reduce
hazards, such as pests, to meat and
poultry products.

Post-processing transportation and
storage of meat and poultry products
was also a subject of concern to
commenters on FSIS’s February 3, 1995,
Pathogen Reduction/HACCP proposal.
Various commenters stated that the
majority of hazards consumers face from
raw meat and poultry products stem
from mishandling the products after
they have left the official
establishments. They stated that to be
effective, any regulatory controls
contemplated by FSIS must include
those industry segments that handle
products after they leave official
establishments as well as slaughter and
processing establishments. Commenters
further stated that FSIS should expand
its inspection program to include all
segments of the food production and
transportation industries. Some
commenters noted that, although there
is not a sufficient number of FSIS (and
FDA) employees to inspect businesses
outside official establishment on a
regular basis, there must be some

additional regulatory efforts to ensure
proper controls are maintained
throughout the food chain.

Other commenters stated that they
believed that transportation and storage
entities should not be subject to
regulatory controls. They stated that
warehousing and food distribution
operations do not pose the same levels
of risk as processing operations. Still
others felt that FDA and DOT should
develop voluntary guidelines for
transport conveyance, not mandatory
requirements.

2. FDA

FDA routinely inspects food
processing plants and examines food
products transported in interstate
commerce. The examination and
inspectional aspects of FDA’s program
are carried out by its field force as part
of its compliance program for foods.
FDA covers the full range of potential
food safety problems, including
microbial hazards, chemical
contaminants, pesticides, filth, and food
additives. FDA provides similar
coverage for imported foods.

FDA'’s requirements for the conditions
under which food is to be transported
and stored are contained in FDA’s good
manufacturing practice regulations (21
CFR Part 110). The conditions under
which food is received, inspected,
transported, segregated, prepared,
manufactured, packaged, and stored of
food must be such as to ensure that the
food will not become contaminated with
filth or rendered injurious to health.
Storage and transportation of finished
food must be under conditions that will
protect food against physical, chemical,
and microbial contamination, as well as
against the deterioration of the food and
its container (21 CFR 110.93).

FDA'’s final rule on seafood, which
mandates the application of HACCP
principles to the processing of seafood,
is designed to ensure that the hazards
that are presented at all stages of the
food processing and distribution chain,
including transportation, are identified,
and appropriate control measures are
put in place to address them. Thus, for
example, a processor could require, as
part of its HACCP plan, that a certain
temperature be maintained during the
transport of raw materials to its facility.

FDA is evaluating whether to require
a comprehensive preventive regulatory
program, similar to its seafood
regulatory program, for food products
other than seafood in commerce. On
August 4, 1994, FDA published an
advance notice of proposed rulemaking
entitled “‘Development of Hazard
Analysis Critical Control Points for the
Food Industry” (59 FR 39888), which

sought public comment on whether and
how FDA should develop regulations to
establish requirements for a new,
comprehensive, food safety assurance
program for both domestically produced
and imported foods. Further regulatory
action by FDA on this matter is pending.

3. Department of Transportation

The Department of Transportation
(DOT) has promulgated a number of
regulations affecting the conditions
under which edible products can be
transported in commerce. For example,
a carrier can not transport hazardous
material required to be labeled poison in
the same motor vehicle with material
that is marked or known to be a
foodstuff, feed, or any edible material
intended for consumption by humans or
animals unless packaged in specifically
prescribed packages (49 CFR 173.25(c) &
177.841(e).) A rail car that has held
poisonous materials in packages
showing any evidence of leakage, must
be thoroughly cleaned after unloading
before the car is returned to service.
After any poisonous materials are
unloaded from a rail car, that car must
be thoroughly cleaned unless that car is
used exclusively in the carriage of
poisonous materials (49 CFR
174.615(b)).

4. Food Code

Finally, the transportation and storage
of food products is dealt with in the
model Food Code, which is published
by FDA. This model code contains
provisions that specifically address the
storage and preparation of foods at retail
stores, restaurants, and institutions. It
also contains recommended holding
temperatures for a variety of foods. Most
State and local food statutes,
regulations, and ordinances are based
on some edition of FDA’s model food
code.

Risk of Contamination and Disease
From Food Transportation

1. Current Transportation Vehicles and
Conditions

There are three basic types of
transport: air transport; sea transport,
including conventional refrigerator
ships and container ships; and land
transport, which consists of rail cars and
trucks. Of the approximately 47 million
tons of food shipped between continents
each year, about 60 percent goes by sea,
35 percent by land, and 5 percent by air.
Approximately 22 million tons of meat
and poultry, fish, and dairy products are
exported intercontinentally each year,
with 40 percent of that total moving by
sea transport.
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Within a continent, most perishable
cargoes are hauled by trucks. A lesser
amount is transported by rail. Rail
shipments may be by self-contained
refrigerated rail cars or by flatcars
carrying sea containers known as
“piggyback’ trailers. Over-the-road
hauling involves refrigerated trucks or
flatbed trailers used to haul sea
containers, with most of the refrigerated
freight moving in refrigerated trailers.
Refrigerated trailers are a necessary
method of transportation for the
distribution of perishable foods from
seaports and rail heads to the ultimate
consumer. Thus, it is assumed that most
refrigerated food cargo, whether
originating overseas or within the U.S.,
ultimately travels by truck transport.

2. Safeguarding Food Under Conditions
of Transport, e.g., the “Cold Chain”

The logistics of moving perishable,
potentially hazardous products
generally involves cooling after
processing to achieve adequate
temperatures before shipping. This
means that perishable foods must be
refrigerated or frozen after processing
and before shipment to inhibit spoilage
or growth of pathogens. During
transportation and storage, the challenge
is to maintain proper refrigeration
temperatures and to keep the “‘cold
chain” from breaking during steps such
as palletization, staging, loading and
unloading of containers, movement into
storage, and time spent in storage.

For example, post-harvesting
temperature control is especially
important in preventing illness from
consuming certain marine fish and
certain raw Gulf-harvested oysters.
Improper handling of some marine fish,
most notably tuna, mahi mahi, and
bluefish can lead to histamine
(scombrotoxin) formation, resulting in
illness and death. Similarly, the
Interstate Shellfish Sanitation
Conference has adopted post-harvesting
temperature controls to reduce the
proliferation of the marine bacterium
Vibrio vulnificus in oysters harvested
from the Gulf of Mexico during warm
weather. To date, temperature controls
from time of harvest to consumption
remain the most practical means of
reducing the risk of illness and death for
medically compromised consumers of
raw Gulf oysters.

3. Technical Analysis Group (TAG)
Report on Transportation

When FSIS proposed the Pathogen
Reduction/HACCP rule in February
1995 (60 FR 6774), FSIS stated its
commitment to develop standards to
help ensure the safe handling of meat
and poultry products during

transportation and storage. FSIS stated it
would: (1) Ask a group of experts to
provide data on the hazards to food
safety and the controls that currently
exist in the industry to address such
hazards; (2) develop practical standards
of performance for establishments and
carriers with respect to the transport of
food; (3) develop a list of good
manufacturing practices and various
options for encouraging their use; (4)
initiate, where feasible, joint rulemaking
with FDA to establish appropriate
standards to ensure the safety of meat
and poultry products and other foods
during transport, and (5) along with
FDA, work with the DOT to implement
the Sanitary Food Transportation Act of
1990, as revised, and determine whether
additional authority is needed to carry
out the shared food safety mission of
FDA and FSIS. (Id., at p. 6828)

In April 1995, FSIS and DOT
contracted with a Transportation
Technical Analysis Group (TAG) to
identify the primary hazards associated
with the transport of perishable foods
and recommend reasonable controls that
might be employed by industry to
ensure food safety. The 10-member TAG
was composed of representatives from
academia, the transportation and food
industries, and DOT. The TAG’s tasks
were to identify hazards associated with
the transportation of perishable foods;
identify practical controls to prevent,
reduce, or eliminate the risks involved;
and outline the cost implications and
desired results of applying the controls.
The TAG’s analysis was intended to
provide basic information FSIS could
use in formulating good manufacturing
practices (industry guidance) or
regulations, or both, dealing with the
transportation of meat, poultry, and egg
products.

Tasks of the TAG for meat, poultry,
and egg products included: (1)
Identifying and describing the steps
comprising the transportation of these
foods, from the live animal to the
consumer; (2) identifying all hazards to
these foods that can pose a risk to public
health; (3) estimating the potential
impact of each hazard by considering its
prevalence in these foods, and the
severity of the adverse effect of the
hazard; (4) identifying practical controls
to prevent, eliminate, or reduce each
hazard to an acceptable level; (5) noting
any scientifically valid procedures for
verifying the effectiveness of each
control; (6) identifying the desired
results of applying the controls; and (7)
identifying any research and
development activities needed to better
define the hazards or improve on the
identified controls. The TAG identified
hazards associated with the

transportation and storage of potentially
hazardous foods, control points for
addressing such hazards, and
procedures needed to eliminate,
minimize, or reduce the hazards.

Because its members considered
trucks to be the predominant mode of
transportation for potentially hazardous
foods, the TAG focused its initial
attention on this mode of transportation.
Limitations of time and money kept the
TAG from inquiring much into the state
of perishable food transport by air, sea,
or rail. Therefore, FSIS would
appreciate having information and
comments from those who are familiar
with transport operations in these
industries on factors that affect the
safety and wholesomeness of perishable
foods shipped by plane, rail, or ocean or
freshwater vessel.

The TAG found that how trucks are
loaded has a very direct relation to the
likelihood of food contamination and
abuse. A less-than-full-load (LTL) is a
truck that has available space as it
begins its journey, and to which
additional freight may be loaded during
the journey. A mixed load is a truck that
is fully loaded at the time it begins its
journey, but whose load consists of
different types of freight. According to
available information, a
disproportionate number of product
handling problems, resulting in claims
for product losses, are associated with
LTL’s and mixed loads. In addition,
TAG members believed that LTL
product handling problems are more
likely to occur among smaller carriers
which are more likely to haul smaller,
mixed cargoes.

LTL and mixed loads may be
troublesome from the food safety
standpoint for several reasons. First,
such a load may consist of foods with
different holding temperature
requirements. The temperature of the
trailer or container with the load may be
suitable for one food but not for another.
An extreme example of this problem
would be an LTL or mixed load
maintained at a refrigeration
temperature but in which part of the
food cargo must be kept frozen. Some
freight companies have solved this
problem by using partitioned trailers;
each storage space between the
partitions can be maintained at a
different temperature, so the LTL
holding temperature problem does not
arise.

Another hazard to which food carried
in LTL containers may be exposed is the
failure to maintain the proper storage
temperature throughout the transit.
Because LTL or mixed load carriers tend
to be loaded and unloaded more
frequently during a trip, it is
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technologically more difficult to
consistently maintain food cargo at the
correct temperature than it is for
uniform food cargo carried to a single
destination. Each time freight is loaded
or unloaded, the opportunity exists,
even under the best of handling
conditions, for a temperature fluctuation
that may cause food safety problems.

A further problem that can arise is
potential adulteration of food cargoes by
incompatible food or non-food cargoes.
For example, some cargoes may release
gases or odors that are absorbed by other
cargoes.

The TAG identified other concerns
involving the transportation of
perishable foods by truck. These
included the cleaning and precooling of
trucks, proper packaging of foods,
loading patterns and partial loading or
unloading of trucks, adequacy of
refrigeration units, air circulation,
humidity, insulation of trucks, and the
time taken to transport the food.

The TAG concluded that good
controls are essential to ensuring safe
transportation of perishable foods. They
noted that ““The focus needs to be on
establishing control points that will
monitor temperatures and times en
route and at the loading and storage
facilities. Time, temperature, and
sanitation are the three elements of any
control plan.” (Transportation TAG
Report, at p. 14)

The TAG identified six critical control
points, points at which loss of control
may result in an unacceptable health
risk. They are: (1) Inspecting the truck
trailer before loading; (2) ensuring that
the temperature of the product intended
to be loaded is not above 40 °F; (3)
proper configuration of the load; (4)
maintenance of a 40 °F temperature
while awaiting additional product to be
loaded; (5) maintaining the temperature
of the food during transit; and (6)
maintaining the inside temperature of
the food during unloading and
movement to storage. For each of these
critical control points, the TAG
identified interventions that would
address the hazards at each critical
control point, the frequency of
monitoring needed to ensure the
interventions are carried out, who
should monitor the critical control
points, actions to be taken if
deficiencies or deviations are noted,
how corrective actions should be
documented, and who should verify the
corrective actions taken.

4. FSIS and FDA Concerns: Evidence of
a Problem

FSIS and FDA are concerned about
whether reliable procedures are being
used by all sectors of the food

production and delivery chain to
combat the invisible threats to safety
and health posed by microbial
pathogens. Control of microbial
pathogens is difficult even in those
areas where inspection and other
regulatory and public health measures
are applied most intensively, as in
slaughterhouses, and food processing
facilities.

Agencies concerned with food safety
have devoted relatively few resources to
the transportation and storage sectors of
the food chain. There is an absence of
data and information about whether
adequate and appropriate food safety
controls are being employed while food
is being transported and stored. This
lack of information does not by itself
indicate the existence of a problem
warranting regulatory intervention.
However, FSIS and FDA need
information about the transportation
and storage of food if they are going to
assure that the food safety risks
associated with transportation and
storage are properly identified and
adequately addressed.

The United States annually
experiences an estimated 6.5 to 33
million foodborne illness cases. These
are largely associated with potentially
hazardous foods that have become
contaminated. In most cases of
foodborne illness, post-processing
temperature abuse or other mishandling
contributed to the food hazard
implicated in the illness. Such
mishandling of potentially hazardous
foods frequently occurs in food-service
establishments and homes. However,
food product abuse also may occur at
earlier stages. In processing
establishments, for example, equipment
breakdowns, failure to adhere to
appropriate time and temperature
requirements, cross-contamination
between raw and cooked product, and
physical contamination by chemicals or
foreign matter may render foods unsafe.

Although there is little empirical data
on the extent to which conditions under
which food is transported and stored
contribute to safety hazards, there is
anecdotal evidence. For example, a 1994
salmonellosis outbreak reported to have
affected 224,000 people is believed by
public health authorities to have been
caused by cross-contamination of a
pasteurized ice cream premix during
transportation in tanker trailers that had
previously hauled nonpasteurized
liquid eggs.1

1Thomas W. Hennessy, M.D., et al. 1996. A
National Outbreak of Salmonella enteritidis
Infections from Ice Cream. N. Engl. J. Med.
334:1281-1286.

FSIS, in its continuous inspection of
meat and poultry establishments, has
found that some food spoilage can be
attributed to mishandling during
transportation, based on examination by
inspectors of meat and poultry products
returned to official establishments
(“‘returned product”) that have been
refused by a buyer or consignee. The
amount of returned product may serve
as an index of the amount of spoiled
foods that may be in transportation
channels, but the Agencies do not know
how much potentially hazardous food
that is spoiled is returned or otherwise
handled.

Only a very small percentage of meat
or poultry product that is shipped from
a federally inspected establishment is
returned to the establishment. FSIS staff
officers estimate that perhaps one-tenth
of this returned product was returned
because of a problem that developed
during transportation. This seems
generally true for imported meat and
poultry products, as well as
domestically produced products. In
1994, FSIS rejected nearly 14 million
pounds (0.5 percent) of imported meat
and poultry products, most commonly
for processing defects, contamination,
unsound condition, and transportation
damage. This rejection rate is roughly
equivalent to the rejection rate of
product produced in the United States.

Returned product must go back to the
establishment where it was prepared
and must be received in a designated
area for reinspection. Although many
plants are permitted to handle such
products under their own quality-
control program, inspectors routinely
evaluate establishment records on
returned product to ensure they are
complete and accurate, and show that
the establishment has sorted and
otherwise taken all corrective action
necessary to ensure proper disposition
of the product. The inspectors also
supervise condemnation of
unwholesome or misbranded product.

From time to time, foreign countries
to which U.S. meat and poultry exports
are sent have rejected U.S. product that
has become spoiled because of
transportation or storage failures. Such
problems have the potential to cause, or
contribute to, serious trade disruptions.
In 1994, Russia refused to accept
shipments of United States-produced
poultry alleged to be “off-condition”
and unfit for food purposes. The poultry
had apparently been allowed to thaw at
some point between shipment from the
processing plant and receipt by the
importer. Similar cold storage problems
involving pork shipments to the same
country had occurred some years
earlier.
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Similarly, there have been occasional,
documented instances of careless
handling and transportation of meat and
poultry within the U.S. These generally
involve inadequate refrigeration or
exposure to physical hazards.

There appears to be increasing public
awareness of the possibility that food
might become contaminated during
shipment. From time to time, Congress
has expressed concern that gaps in the
regulatory coverage of food during
transportation in commerce ought to be
filled. For example, in 1990 Congress
passed the “Sanitary Food
Transportation Act” that required the
Secretary of Transportation, in
consultation with the Secretaries of
Agriculture and Health and Human
Services and the Administrator of the
Environmental Protection Agency, to
issue regulations with respect to the
transportation of food products in motor
vehicles or rail vehicles that are also
used to transport nonfood products that
could make food subsequently shipped
in the vehicles unsafe.2 (Pub. L. 101—
500; 49 U.S.C. app. section 2801 et seq.)
Although information on the extent of
the practice was scarce, there were press
accounts of trucks carrying food from
the Midwest to both the East and the
West Coasts and returning with garbage
for Midwest landfills. It was feared that
food products could become
contaminated and unfit for human
consumption if irresponsible vehicle
operators failed to prevent
contamination of food products in
vehicles that had been previously used
to haul waste or other non-food
materials.

On May 21, 1993, DOT proposed
regulations to implement the new law.
The proposal addressed the safe
transportation of food products during
highway and rail transportation (58 FR
29698). Further action on the proposal
is pending.

5. Data and Information Needed

FSIS and FDA are now attempting to
develop better information on the nature
and scope of food safety risks posed by
transportation and storage practices.
The Agencies would like, among other
things, to develop reliable estimates of
the number of cases of foodborne illness
that are attributable to the abuse of
potentially hazardous foods during
transportation. Also needed are better
data to determine whether current
estimates of the annual number of
shipments of potentially hazardous

2]n July 1994, Congress passed Public Law 103—
272, which revised Title 49 of the U.S. Code,
including provisions for Sanitary Food
Transportation (Chapter 57—Sanitary Food
Transportation. (49 U.S.C. 5701 to 5714.)

foods are accurate and to determine
what types and amounts of such foods
are transported by truck, rail car,
airplane, or ship. FSIS and FDA would
also like to obtain information about
what controls are currently being used
to ensure the safety of potentially
hazardous food during transportation,
for truck, rail car, airplane, or ship
transports.

Additionally, the Agencies would like
to know whether there are any special
concerns relating to transportation of
imported products. Further, the
Agencies seek information from owners
or operators of cold storage facilities,
warehouses, depots, and similar kinds
of businesses regarding the types and
volumes of potentially hazardous foods
that they handle and the controls that
they use to ensure the safe storage of
foods.

The Agencies have addressed some of
these matters in the preliminary work
on which this ANPR is based, but more
precise information is needed.

Information and Accountability;
Failure of the Market

Most large food companies conduct
rigorous quality control operations to
ensure, among other things, that the
foods and food ingredients they
purchase match contract specifications
and will be suitable for use in the
manufacture of their products. Many
companies already operate HACCP
systems to ensure the safety of the food
products that they deliver to consumers.

Such companies enforce their own
criteria for foods and food ingredients
delivered to them. If refrigerated or
frozen foods arrive at the receiving
departments of these companies in an
“off”” condition, if they are spoiled or
damaged, or if they fail lot acceptance
inspections, the companies will not
accept delivery. The company that
shipped the product or the transporter
may be liable for the costs of the
unaccepted product, or the company
that insured the shipment may be called
upon to satisfy a claim.

However, to the extent that firms do
not take actions that provide consumers
with products of the level of safety that
they desire, there exists a market failure.
The most significant element of this
market failure is lack of information for
purchasers. Purchasers of potentially
hazardous food products may lack
information about products other than
their appearance. Signs of spoilage, such
as unpleasant odor or discoloration,
may not be present to warn of possible
safety concerns.

When foodborne illness does occur, it
may often be difficult or impossible to
trace the cause back to a specific source

because some pathogens do not cause
illness until several days or weeks after
exposure. Thus, food safety attributes
are often not apparent to consumers
either before purchase or immediately
after consumption of food. This
information deficit also applies to
wholesalers and retailers who generally
rely on sensory tests—sight and smell—
to determine whether a food is safe to
sell or serve. Therefore, if food became
contaminated because of a problem in
transportation or storage, the receivers
of the food might not know about it and
might not be able to relate a resultant
outbreak of foodborne illness to the
problem.

Applicable Legal Authorities

Both the Federal Meat Inspection Act
(FMIA) (21 U.S.C. 601 et seq.) and the
Poultry Products Inspection Act (PPIA)
(21 U.S.C. 451 et seq.) give the Secretary
of Agriculture authority to regulate meat
and poultry products in commerce.
Specifically, the FMIA and PPIA
authorize the Secretary to prescribe
regulations covering the storage or other
handling of meat or poultry products
whenever the Secretary determines that
regulations are necessary to assure that
meat or poultry products are not
adulterated or misbranded when they
are delivered to the consumer (21 U.S.C.
624, 463). The statutes further state that
no person may ‘“‘sell, transport, offer for
sale or transportation, or receive for
transportation’” in commerce any meat
or poultry product that is capable of use
as human food and is “‘adulterated or
misbranded at the time of such sale,
transportation, offer for sale or
transportation, or receipt for
transportation * * *” (21 U.S.C. 610(c),
661(c) and 454(c), 458(a)(2).) The
statutes also prohibit any act with
respect to such products, while they are
being transported in commerce or held
for sale after such transportation,
“which is intended to cause or has the
effect of causing such articles to be
adulterated or misbranded.” (21 U.S.C.
610(d), 661(c) and 454(c), 458(a)(3).)
These prohibitions, and Federal
regulation and inspection generally, are
applicable to operations and
transactions conducted in commerce
and to those conducted wholly within a
state in those states that have been
“designated” by the Secretary. See 21
U.S.C. 454(c) and 661(c). For a list of
such states, see 9 CFR 331.2, 381.221.
The Egg Products Inspection Act also
has provisions concerning the sale and
transportation in commerce of
adulterated or misbranded eggs or egg
products (21 U.S.C. 1037).

The Federal Food, Drug, and Cosmetic
Act (FFD&C Act), administered by FDA,
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prohibits the adulteration or
misbranding of food in interstate
commerce (21 U.S.C. 331(b)). The
FFD&C Act also prohibits the
introduction or delivery for introduction
into interstate commerce, and the
receipt in interstate commerce, of
adulterated or misbranded food (21
U.S.C. 331(a) and (c)). Section 402(a)(4)
provides that a food is deemed to be
adulterated if it has been prepared,
packed, or held under insanitary
conditions whereby it may have become
contaminated with filth, or whereby it
may have been rendered injurious to
health (21 U.S.C. 342(a)). Section 701(a)
authorizes FDA to promulgate
regulations for the efficient enforcement
of the FFD&C Act (21 U.S.C. 371(a)).

The Public Health Service Act (PHSA)
authorizes the Secretary of Health and
Human Services and, by delegation,
FDA, to make and enforce such
regulations as “‘are necessary to prevent
the introduction, transmission, or
spread of communicable diseases from
foreign countries into the States * * *
or from one State * * * into any other
State.” (42 U.S.C. 264(a).)
Communicable diseases are defined by
FDA as illnesses due to infectious
agents or their toxic products, which
may be transmitted from a reservoir to
a susceptible host either directly as from
an infected person or animal or
indirectly through the agency of an
intermediate plant or animal host,
vector, or the inanimate environment
(21 CFR 1240.3(b)). With respect to food
as a vector (carrier), infectious agents
include Listeria monocytogenes,
Salmonella enteritidis, Vibrio
vulnificus, and similar pathogens.
Moreover, FDA may take such measures
as may be necessary to prevent the
spread of communicable diseases,
including inspection, fumigation,
disinfection, sanitation, pest
extermination, and destruction of
animals or articles believed to be
sources of infection (42 U.S.C. 264(a)).

These statutes give FDA the authority
to establish regulations concerning
foods in interstate commerce, including
regulations governing the transportation
and storage of such foods.

The Sanitary Food Transportation
provision also provides authority to
regulate the transportation of food (49
U.S.C. 5701 to 5714). However, FSIS
and FDA regard some of the potential
food safety issues associated with
previous cargoes as involving more than
just nonfood products regulated by
DOT. It seems clear that all types of
prior cargoes need to be addressed, not
just nonfood products. Thus, this ANPR
seeks information on the appropriate
mechanism for addressing prior food

cargoes. FSIS and FDA seek comment
on how DOT requirements for food
transportation conveyances that also
haul nonfood items, under its Sanitary
Food Transportation statutory
provisions, might be complemented by
additional FSIS/FDA requirements.

FSIS and FDA believe existing
statutory authorities are ample to
support the regulatory initiative being
considered to regulate the safe and
sanitary transportation of potentially
hazardous foods.

Alternatives Considered

Because transportation and storage are
vital links in the farm (or seafood
harvest)-to-table food chain, the success
of a comprehensive, farm (or harvest)-to-
table food protection strategy requires
that effective preventive measures be
taken to ensure the safe transportation
and storage of food. FSIS and FDA are
considering several alternatives for
addressing the safety of potentially
hazardous foods during transportation
and storage. These alternatives include
specific requirements, such as
temperature standards, performance
standards, recordkeeping to ensure that
food safety controls are maintained,
mandatory HACCP-type systems,
voluntary guidelines, and combined
approaches.

Regardless of the alternative, one
constant is the need for personnel who
understand the importance of handling
food cargoes safely and who know how
to do it. All persons involved in
transporting and storing foods need to
recognize that contaminated foods can
cause illness and that microbes can
spoil or poison foods. It is important
that they recognize that vehicles must
be adequately cleaned, and they should
know how to accomplish this task. They
should understand the influence of
temperature on product quality and
microbial growth and the importance of
controlling insects and rodents.
Government and industry can both play
arole in ensuring that essential
knowledge is provided to those who
need it.

1. Temperature Performance Standards

One approach is the promulgation of
a performance standard that would
require that potentially hazardous foods
be cooled to and maintained at or below
a specific temperature during
transportation and storage from the food
processing plant to the retail outlet,
restaurant, or other establishment
serving the consumer. If this approach
is adopted, all potentially hazardous
foods being transported to retail or food
service establishments would have to be

maintained at or below such a
maximum temperature.

In its February 1995 Pathogen
Reduction/HACCP proposal, FSIS
proposed various requirements for
chilling and cooling meat and poultry
products. The proposal included
specific time and temperature
parameters for the rate of cooling meat
and poultry carcasses in slaughtering
establishments and a maximum
shipping temperature of 40 °F for raw
meat and poultry products leaving FSIS-
inspected establishments. FSIS agreed
with commenters that keeping raw
products cooled after they leave the
establishment and during
transportation, storage, distribution, and
sale to consumers is essential to prevent
growth of pathogenic microorganisms
on raw products.

The Agencies have considered at least
two possible maximum temperatures as
appropriate for this kind of performance
standard. The first is 41 °F. This
standard is consistent with the
temperature recommended by the 1995
Food Code for cooling and holding
(including during transportation)
potentially hazardous food. It would
provide a margin of safety to prevent the
multiplication of pathogenic bacteria,
which generally will not proliferate at
temperatures below 50 °F.

A second temperature limit being
considered is 45 °F. This temperature
would provide a smaller margin of
safety but would comport with the
temperature established by the
European Union 3 for the transportation,
in commerce, of raw meat products.
This temperature is increasingly
accepted as a standard for potentially
hazardous foods during storage and
transportation by other countries and
appears to be an emerging standard for
international trade. Comments are
invited on these potential performance
standards and on any other appropriate
temperature standard applicable to
specific commodities.

Relevant to this discussion is the 1991
Farm Bill legislation that provided for a
45 °F ambient air shipping and storage
temperature requirement for shell eggs.
USDA proposed, but has not
promulgated, regulations to implement
that requirement. FSIS is concerned that
the rule as proposed could impose
significant costs, especially on small
business entities, but achieve no clear
public gains in food safety protection.
Available evidence indicates that the
key factor in determining bacterial

3*“Agreement on International Carriage of
Perishable Foodstuffs and on the Special
Equipment to be Used for Such Carriage (ATP)”
(Geneva, September 1, 1970) (Annex IlI).
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growth in shell eggs is how long eggs
leaving laying farms stay warm. The
effect of cool ambient air temperatures
on packed and crated shell eggs during
transport and distribution is difficult to
ascertain, even if the ambient
temperature is 45 °F (however
measured). FSIS’s approach to
temperature requirements for shell eggs
is similar to its approach to the cooling
of red meat carcasses. FSIS has decided
that before it can impose temperature
requirements, it must have better data
and information on the food safety
effects of temperature controls at all
phases of production and distribution.

Temperature-based performance
standards might include the use of a
recording thermometer or other means
to ensure compliance with the standard.
A temperature performance standard
might be complemented by some
requirement that would permit
processors to determine the
acceptability of a food transport vehicle
for the transport of bulk foods that pose
a risk of communicable disease, as
discussed below. This might be based
on a review of transporters’ prior cargo
records.

FSIS and FDA anticipate that Federal
standards governing proper
transportation and storage for
potentially hazardous foods and other
food safety practices would be, to some
extent, self-enforcing. In the view of
FSIS and FDA, large commercial
purchasers of such foods, such as retail
grocery store chains, are likely to
incorporate such standards in their
purchasing specifications and would
enforce them through routine quality
assurance and product acceptance
procedures. The Agencies request
comment on the extent to which such
Federal standards are likely to achieve
and safeguard public food safety
objectives with a minimal enforcement
effort.

The merits of any temperature
standards, and alternative approaches
for preventing temperature abuse and
achieving appropriate product
temperature controls during
transportation and storage of all
potentially hazardous foods, are topics
for discussion at the joint FSIS-FDA
technical conference held November
18-20, 1996, in Washington, D.C.

2. Shipper Recordkeeping

The Agencies might also consider
recordkeeping requirements with
respect to the conditions under which
foods that pose a risk of being vectors
for the spread of communicable disease
are transported interstate, to help
prevent contamination and cross-
contamination of certain food cargoes.

Relying on the relevant statutory
authorities, the Agencies may consider
requiring carriers of potentially
hazardous foods that are shipped in
bulk (foods which directly contact a
food conveyance) to provide food
shippers with records that identify the
last three cargoes for any conveyance
being offered to the food shipper for use
in transporting the food and that
disclose the data of the most recent
cleaning of the conveyance.

FDA and FSIS request comments on
the feasibility and effectiveness of this
approach for ensuring the availability of
information needed to assess potential
contamination from prior cargoes in a
transportation vehicle.

3. Mandatory HACCP-type Systems

Another approach that could be taken
would be to require that a HACCP
system be established specifically with
respect to the transportation and storage
of potentially hazardous foods to
prevent the contamination of these
foods, although, as noted earlier,
comments on the FDA and FSIS HACCP
rulemakings were negative on requiring
HACCP for transportation and storage.
Such requirements could be modeled on
the regulations recently adopted by FSIS
and FDA that apply to establishments
that process meat, poultry, and seafood.

Such HACCP-type systems would
probably be relatively simple.
Essentially, they would likely require
that potentially hazardous foods be
maintained at a particular refrigeration
temperature or frozen temperature, and
that the temperature be recorded using
a recording thermometer. The use of a
temperature performance standard
would allow processors to determine
the acceptability of a food transport
vehicle for the transport of certain bulk
foods, i.e., those that pose a risk of
communicable disease, based on cargo
records.

Personnel involved in the
implementation of the HACCP-type
systems would have to be
knowledgeable about product
vulnerabilities and be trained in HACCP
principles, the development,
reassessment, and modification of
HACCP plans, and record review. If this
option were pursued, the Agencies
would consider the development of
model HACCP plans or other guidelines
that could be used by transportation and
storage companies in developing their
own HACCP plans.

4. Voluntary Guidelines

Another approach under
consideration is to make more use of
voluntary guidelines. FSIS and FDA are
aware that some government agencies,

industry groups, and other organizations
have published guidelines or
recommended practices that address the
transportation and storage of potentially
hazardous foods, whether fresh or
frozen. Such guidelines could serve as
the basis for developing joint
Government-industry guidelines for
food transportation and storage.

For example, the Association of Food
and Drug Officials (AFDO), a voluntary
organization of State and local food
regulatory officials, in its publication
entitled “Guideline for the
Transportation of Food,” states that
during transportation, potentially
hazardous food should be maintained at
45 °F or below. The AFDO guideline
states that frozen food should be held at
an air temperature of O °F or below and
should not exceed a product
temperature of 10 °F for more than a
short period of time during
transportation. The use of an easily
accessible temperature-recording device
is recommended for measuring air
temperature in the transportation
vehicle. Maintaining the proper food
temperature is one of AFDQO’s four major
food transportation measures for
ensuring food safety. The remaining
measures cover the use of good
sanitation practices, good personal
hygiene of food employees, and
adequate transportation equipment.

The Frozen Food Round Table, a trade
organization, in its publication entitled
“Frozen Food Handling and
Merchandizing’ presents several
recommended practices for transporting
and storing frozen foods. These
practices include maintaining product
temperature at O °F or colder and use of
a recording device to accurately
measure the air temperature inside the
transportation vehicle.

In September 1995, USDA’s
Agricultural Marketing Service (AMS)
published a revised version of its
handbook ‘““Protecting Perishable Foods
During Transport by Truck.” The
handbook contains recommendations
for loading and transporting various
food commodities. In the handbook,
AMS states that maintaining the desired
or ideal holding temperature is a major
factor in protecting perishable foods
against quality loss during
transportation and storage. The
handbook also presents recommended
temperatures for holding meat, poultry,
fresh fish, and other commodities
during transportation.

The Interstate Shellfish Sanitation
Commission also has published a
manual that provides appropriate
temperatures for shipping shellfish.

The International Dairy Foods
Association (IDFA) is carrying out a
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long-term strategy for ensuring product
safety that focuses primarily on HACCP
but that also depends for its
effectiveness on a series of prerequisite
good manufacturing practices (GMP’s).
The association has developed a manual
that is product-oriented and product-
specific and contains model HACCP
programs for such product categories as
fluid milk, ice cream, cheese, and
yogurt.

Finally, the HACCP systems that have
been implemented voluntarily by some
major food service companies provide
time, temperature, sanitation, and
contamination critical limits to be
applied at critical control points such as
at shipping and receiving locations and
aboard transport vehicles. For example,
there are temperature critical limits for
trailers that haul refrigerated and frozen
foods, procedures for daily monitoring
of compliance with these criteria, and
documentation of findings and any
necessary corrective action.

All these organizations could
participate in the development of
guidelines for various products. The
Federal Government, possibly in
cooperation with the States, could
provide technical advice and assistance
in the development of such guidelines.
Since the transportation and storage
“‘gap’ in regulatory coverage is similar
at the Federal and the State levels, such
an approach might be useful.

5. Combination of Approaches

The Agencies intend also to consider
some combination of the above-
discussed approaches. For example,
time/temperature performance
standards could be required along with
mandatory HACCP-type systems. By
specifying critical limits—such as the
maximum temperature—to be met in
handling, storage, and shipping
potentially hazardous foods, there
would be some degree of uniformity
among processors in measures that they
take to ensure the safety and quality of
that food while it is being transported
and stored.

The combination of a performance
standard, such as a time-temperature
standard, with voluntary transport and
storage ‘‘good practice’” guidelines on
how to achieve that standard would
probably be regarded as the most
flexible option, though not necessarily
the least burdensome of the approaches
that involve regulation. Some of the
voluntary guidelines mentioned above,
such as the IDFA and the AFDO
guidelines, make specific time/
temperature recommendations or cargo
handling procedures intended to
prevent physical, biological, or chemical
contamination. Some involve the

voluntary implementation of HACCP
systems. The voluntary guidelines
therefore cover many of the
recommendations considered in this
ANPR as possible regulatory
requirements.

Thus, the use of voluntary guidelines
would not necessarily be less
burdensome to the industry than
regulation-based alternatives. The major
disadvantage is the reduced ability of
the agencies to assure uniformly
effective adoption of the guidelines by
transportation and storage facilities and
the consequent achievement of food
safety goals.

6. Alternative of No Federal Regulatory
Initiative

This alternative would mean that the
Agencies would rely only on
enforcement of current laws and
regulations. Both Agencies have the
authority to detain or seize adulterated
and misbranded food products that are
in interstate commerce. The Agencies
could, for example, take action on a
cargo of potentially hazardous food that
is found to be in an off-condition, that
is contaminated with some deleterious
substance, or that is being held at too
high a temperature. Depending on the
type of cargo, the food could be
detained based on evidence of
adulteration and be allowed to be
returned to the establishment that
produced it, or it could be subject to
Government seizure. However, actions
of this sort are inefficient ways to
encourage safe food handling practices
and can involve the Agencies and food
companies in costly court actions.
Worse, they are merely reactive.
Although they may have some deterrent
effect on the mishandling of foods, they
do not address the underlying causes of
the problem.

The Agencies could, and would,
continue to promote food safety
practices through public information
and consumer education, directing their
efforts, to the extent possible and
appropriate, to food transporters and
storage facility operators. The
effectiveness of these efforts, however,
would depend on the industry also
being an advocate for good food storage
and handling practices and
comprehensive preventive approaches.

Comparison of Alternatives

FSIS and FDA would appreciate
comments on the following: Which of
the alternatives presented seem most
likely to contribute to achieving the goal
of reducing the risk of foodborne illness
associated with the consumption of
potentially hazardous foods? Which of
the alternatives is both feasible and is

most likely to prevent food safety
hazards from arising during
transportation and storage? Which
would be most effective and which
least? Which would allow industry the
greatest flexibility in adopting
technologies or developing other means
to prevent food safety hazards or reduce
the likelihood they will occur? Which
would be most likely to encourage the
adoption of new technologies, such as
improved refrigeration methods, more
efficient insulated trailers, more
accurate thermography, and state-of-the
art vehicle tracking and
communications?

1. Approach to Regulatory Compliance

FSIS and FDA also seek comments on
what roles the Federal, State, and local
jurisdictions should play in regulating
the transportation and storage of
potentially hazardous foods. This is
particularly important in light of
increasingly tight budgets affecting
FSIS, FDA, the States, and local
jurisdictions, and the consequent need
to ensure that all public resources
devoted to the common goal of food
safety are used in a coordinated way
that maximizes public health protection
while minimizing public costs.

2. Balancing of Interests and Limitations

Any option involving additional
regulation of the conditions under
which potentially hazardous foods are
transported and stored will necessarily
involve investment of a larger
proportion of the Agencies’ resources to
monitoring the transportation and
storage of food, compared with
resources presently allocated to those
activities. Assuming at best no real
growth in the Agencies’ budgets, it may
be necessary to shift resources from in-
plant inspection and other activities to
the examination of food transportation
and storage. Reallocations of personnel
would entail judgments on the benefits
of making new assignments. Ideally, the
Agencies believe, judgments on how
best to allocate static or declining
resources would be based primarily on
assessments of relative risks to public
health. Therefore, any such shift of
resources would require careful analysis
of relative risks to consumers that derive
from transportation and storage
operations, compared with the risks that
derive from food processing and other
activities.

Thus, for example, new information
may dictate that FDA and FSIS
inspectors and FSIS compliance officers
be assigned to new tasks to verify
compliance with any requirements that
apply to the conditions under which
potentially hazardous food is
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transported by land, air, or sea, or is
stored.

Therefore, the agencies would
appreciate comments on how best to
balance competing demands on
Government resources. That is,
assuming that the general goal of the
Agencies is to achieve maximum food
safety protections throughout the farm
(pre-harvest)-to-table continuum, is it
reasonable for the Agencies to redeploy
their personnel and other resources to
achieve such additional coverage?

Alternatively, if an option not
involving regulation were chosen, such
as industry agreements to abide by
voluntary guidelines, should the
Agencies nonetheless redeploy
resources to increase the monitoring of
potentially hazardous foods during
transportation and storage under their
existing authorities to prevent the
distribution in commerce of adulterated
or misbranded foods?

Of course, Government regulation is
rarely more than a part of the solution.
The primary responsibility for
protecting the safety of food products in
distribution channels rests with those in
that business—in this case, those who
buy and sell, handle, and store, and are
responsible for the shipment of
potentially hazardous foods.

This responsibility argues for an
alternative that involves a
strengthening, by industry itself, of the
control systems that they utilize. An
alternative that induced a more
widespread application of available
technologies, such as improved
refrigeration, thermography, and vehicle
tracking and communication systems,
could result in efficiency gains to
industry and reduced risk to consumers.

3. Costs and Benefits

Companies that institute a HACCP-
type system or other control system
where such systems are not already in
operation would incur one-time direct
costs to implement a control system.
These costs would include those of
setting up the needed documentation,
tracking, inventory control, or other
systems, and one-time costs of training
personnel to operate them. For
temperature monitoring, the cost of
acquisition of thermometric equipment
and temperature recording devices
could also occur.

For any alternative that might involve
the application of new technologies, the
cost to industry of implementing the
technologies would have to be
considered. Such direct costs could be
offset by the benefits of such technology
gains as those from: improved
thermography, improved temperature
control; trailers made with lighter and

more effective insulating materials,
more fuel-efficient refrigeration;
improved thermographic equipment,
more accurate temperature monitoring
and control; and from improved vehicle
tracking and communication, more
efficient and effective delivery with less
product loss. The benefits of these
technologies can reduce transit time and
risk and provide shippers, receivers,
and consumers with fresher, higher
quality products.

Because of the Agencies’ interest in
reducing foodborne illness, the
Agencies would appreciate data or
information on the control or reduction
in microbial populations that the
application of new technologies could
produce. Of special value would be
information relating to predictive
modeling of time, temperature, and
microbial growth under conditions in
which the technologies might be
applied.

The costs to the Agencies of increased
oversight over food transportation and
storage would include costs associated
with increases in personnel travel, costs
for training of personnel in oversight
techniques, and costs (mostly one-time)
related to personnel reassignments.

The ultimate beneficiaries of a
regulatory or non-regulatory initiative in
the transportation and storage area
would be the general public, to the
extent that the initiative resulted in a
reduction of foodborne illness. There
would be additional tangible and
intangible benefits. For some
companies, increased reliance on
quality control or HACCP-type systems
could result in improved product
tracking and inventory control,
reduction in product loss, and overall
efficiency gains. An intangible benefit,
increased confidence in the food supply
among both domestic and foreign
purchasers, could lead to indirect
tangible benefits for processors,
distributors, and producers, in the form
of increased sales.

Information Needed for Regulatory
Analyses

As a general matter, when developing
new regulations, regulatory agencies
take into consideration many factors.
FDA and FSIS consider, among other
things, the costs of enforcement and
compliance (to the Government,
regulated entities, and the public) of
new regulations. FSIS and FDA also
consider, where appropriate, alternative
ways of achieving an objective and
where applicable, the risks addressed by
an intended regulation. The factors the
Agencies consider are set forth in
statutes and other authorities.

Executive Order 12866 provides that
to the extent permitted by law and
where applicable, agencies should
adhere to certain principles of
regulation. These principles include
considering to the extent reasonable, in
setting regulatory priorities, the degree
and nature of the risks posed by various
activities within an Agency’s
jurisdiction. Under the Executive Order,
agencies also examine whether an
intended regulatory action would be
significant. A regulatory action could be
considered to be significant for a
number of reasons, including if it were
determined to have an annual effect on
the economy of $100 million or more.

The Regulatory Flexibility Act (RFA),
recently amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA, PL 104-121; 5 U.S.C. 601 et
seq.), requires assessment of a proposed
regulation’s economic impact on small
entities, which includes small
businesses and other small entities,
including local governmental units.
Agencies are required under the RFA to
determine whether a proposed
regulatory action would have a
significant economic effect on a
substantial number of small entities. If
it is determined that it would have such
an impact, an initial regulatory
flexibility analysis is published that
discusses various issues including an
estimate of the number of small entities
to which the proposed rule will apply,
the rule’s projected reporting,
recordkeeping, and compliance
requirements, and significant
alternatives that would accomplish the
stated objectives of an applicable statute
which minimize any significant
economic impact of the proposed rule
on small entities. At the final rule stage,
a final regulatory flexibility analysis is
published.

The Unfunded Mandates Reform Act
(UMRA, 2 U.S.C. 1531 et seq.) requires
consideration of the possibility that
regulatory or other resource-intensive
burdens are being imposed by the
Federal government without providing
for funding to accomplish the mandated
function.

FSIS also is required to conduct a risk
analysis under the Federal Crop
Insurance Reform Act and Department
of Agriculture Reorganization Act of
1994 (Pub. L. 103-354, 7 U.S.C. 2204e¢)
to ensure adequate risk assessment and
cost benefit analysis for major proposed
regulations whose primary purpose is to
regulate issues of human health, human
safety, or the environment. Under this
Act, a major rule is defined as a rule that
is likely to have an annual impact on
the economy of the United States of
$100 million.
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Therefore, the Agencies would also
use the information requested earlier in
this document to help them conduct any
risk assessment that may be needed.
Especially useful would be information
on the following for potentially
hazardous foods: (1) The probability of
occurrence of hazards in potentially
hazardous foods at the beginning of
transportation; (2) the hazards that
could be introduced or spread during
transportation, and the magnitude of
these hazards; (3) the occurrence of
factors such as improper cooling and
temperature maintenance that could
increase the probability and/or
magnitude of microbial hazards; (4) the
probability of occurrence of hazards in
potentially hazardous foods at the end
of the transportation segment; and (5)
the probability of occurrence and
magnitude of human foodborne
illnesses that can be directly or
indirectly attributed to the
transportation of potentially hazardous
food.

The Agencies also need information
about the businesses that may be
affected by any of the alternatives being
considered in order to assess their
potential costs and benefits on small
entities under the RFA. Businesses of
concern would include establishments
that process and ship meat, poultry,
eggs, seafood, and other potentially
hazardous foods, motor freight
companies, food storage warehousing
operations, air freight companies, and
water transport firms.

Under the Small Business
Administration regulations, a small
entity in the motor freight and
warehousing category is one whose
annual receipts are no greater than $18.5
million. A small entity in the category
that includes air freight or railroad
transportation is one with no more than
1,500 employees. A small entity in the
categories of water transportation or
food processing is one that employs no
more than 500 people.

Finally, the agencies are requesting
relevant environmental information
because under the National
Environmental Policy Act (42 U.S.C.
4332), the individual or cumulative
effect of regulations on the human
environment needs to be considered.
The agencies do not now possess the
data that would permit detailed analysis
of any environmental impacts of the
alternatives described in this document.
Therefore, information on potential
environmental impacts is also
requested, including: (1) the potential
for increased energy consumption that
may result either from the need to
increase refrigeration during
transportation of food or from the use of

more trucks to avoid transporting food
in trucks that had previously held
cargoes that could affect food safety, (2)
increased disposal of defective foods, (3)
new or increased use and disposal of
sanitizing products, and (4) a
description of measures that could be
taken to avoid or mitigate adverse
environmental impacts that might result
from this action.

Done at Washington, DC, on: November 18,
1996.
Thomas J. Billy,
Administrator, Food Safety and Inspection
Service.
William B. Schultz,
Deputy Commissioner for Policy, Food and
Drug Administration.
[FR Doc. 96-29837 Filed 11-18-96; 5:08 pm]
BILLING CODE 3410-DM-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121

Small Business Size Standards;
Waiver of the Nonmanufacturer Rule

AGENCY: Small Business Administration.
ACTION: Notice of intent to waive the
Nonmanufacturer Rule for Routers and
Switches.

SUMMARY: The Small Business
Administration (SBA) is considering
granting a waiver of the
Nonmanufacturer Rule for Routers and
Switches. The basis for a waiver of the
Nonmanufacturer Rule for this product
is that there are no small business
manufacturers or processors available to
supply these products to the Federal
Government. The effect of a waiver
would be to allow an otherwise
qualified Nonmanufacturer to supply
other than the product of a domestic
small business manufacturer or
processor on a Federal contract set aside
for small businesses or awarded through
the SBA 8(a) Program. The purpose of
this notice is to solicit comments and
potential source information from
interested parties.

DATES: Comments and sources must be
submitted on or before November 29,
1996.

ADDRESSES: David Wm. Loines,
Procurement Analyst, U.S. Small
Business Administration, 409 3rd Street
S.W., Washington, DC 20416, Tel: (202)
205-6475.

FOR FURTHER INFORMATION CONTACT:
David Wm. Loines, tel: (202) 205-6475.
SUPPLEMENTARY INFORMATION: Public law
100-656, enacted on November 15,
1988, incorporated into the Small
Business Act the previously existing

regulation that recipients of Federal
contracts set-aside for small businesses
or the SBA 8(a) Program procurement
must provide the product of a small
business manufacturer or processor, if
the recipient is other than the actual
manufacturer or processor. This
requirement is commonly referred to as
the Nonmanufacturer Rule. The SBA
regulations imposing this requirement
are found at 13 CFR 121.406(b). Section
303(h) of the law provides for waiver of
this requirement by SBA for any “‘class
of products” for which there are no
small business manufacturers or
processors in the Federal market. To be
considered available to participate in
the Federal market on these classes of
products, a small business manufacturer
must have submitted a proposal for a
contract solicitation or received a
contract from the Federal Government
within the last 24 months. The SBA
defines “‘class of products” based on
two coding systems. The first is the
Office of Management and Budget
Standard Industrial Classification
Manual (SIC). The second is the Product
and Service Code (PSC) established by
the Federal Procurement Data System.

The Small Business Administration is
currently processing a request for a
waiver of the Nonmanufacturer Rule for
Routers and Switches (SIC 3661, PSC
5805) and invites the public to comment
or provide information on potential
small business manufacturers for this
product.

In an effort to identify potential small
business manufacturers, the SBA has
searched the Procurement Automated
Source System (PASS) and Thomas
Register, and the SBA will publish a
notice in the Commerce Business Daily.
The public is invited to comment or
provide source information to SBA on
the proposed waiver of the
Nonmanufacturer Rule for this class of
products.

Dated: November 4, 1996.

Judith A. Roussel,

Associate Administrator for Government
Contracting.

[FR Doc. 96-29879 Filed 11-21-96; 8:45 am]
BILLING CODE 8025-01-P

13 CFR Part 121

Small Business Size Standards;
Waiver of the Nonmanufacturer Rule

AGENCY: Small Business Administration.
ACTION: Notice of intent to waive the
Nonmanufacturer Rule for 8mm Tri-
Deck Airborne Recorder (ruggedized).

SUMMARY: The Small Business
Administration (SBA) is considering
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granting a waiver of the
Nonmanufacturer Rule for 8mm Tri-
Deck Airborne Recorder (ruggedized).
The basis for a waiver of the
Nonmanufacturer Rule for this product
is that there are no small business
manufacturers or processors available to
supply these products to the Federal
Government. The effect of a waiver
would be to allow an otherwise
qualified Nonmanufacturer to supply
other than the product of a domestic
small business manufacturer or
processor on a Federal contract set aside
for small businesses or awarded through
the SBA 8(a) Program. The purpose of
this notice is to solicit comments and
potential source information from
interested parties.
DATES: Comments and sources must be
submitted on or before November 29,
1996.
ADDRESSES: David Wm. Loines,
Procurement Analyst, U.S. Small
Business Administration, 409 3rd Street
S.W., Washington, DC 20416, Tel: (202)
205-6475.
FOR FURTHER INFORMATION CONTACT:
David Wm. Loines, Tel: (202) 205-6475.
SUPPLEMENTARY INFORMATION: Public
Law 100-656, enacted on November 15,
1988, incorporated into the Small
Business Act the previously existing
regulation that recipients of Federal
contracts set-aside for small businesses
or the SBA 8(a) Program procurement
must provide the product of a small
business manufacturer or processor, if
the recipient is other than the actual
manufacturer or processor. This
requirement is commonly referred to as
the Nonmanufacturer Rule. The SBA
regulations imposing this requirement
are found at 13 CFR 121.406(b). Section
303(h) of the law provides for waiver of
this requirement by SBA for any ““class
of products” for which there are no
small business manufacturers or
processors in the Federal market. To be
considered available to participate in
the Federal market on these classes of
products, a small business manufacturer
must have submitted a proposal for a
contract solicitation or received a
contract from the Federal Government
within the last 24 months. The SBA
defines *‘class of products” based on
two coding systems. The first is the
Office of Management and Budget
Standard Industrial Classification
Manual (SIC). The second is the Product
and Service Code (PSC) established by
the Federal Procurement Data System.
The Small Business Administration is
currently processing a request for a
waiver of the Nonmanufacturer Rule for
8mm Tri-Deck Airborne Recorder
(ruggedized) (SIC 3861, PSC 5836) and

invites the public to comment or
provide information on potential small
business manufacturers for this product.

In an effort to identify potential small
business manufacturers, the SBA has
searched the Procurement Automated
Source System (PASS) and Thomas
Register, and the SBA will publish a
notice in the Commerce Business Daily.
The public is invited to comment or
provide source information to SBA on
the proposed waiver of the
Nonmanufacturer Rule for this class of
products.

Dated: November 4, 1996.
Judith A. Roussel,
Associate Administrator for Government
Contracting.
[FR Doc. 96-29877 Filed 11-21-96; 8:45 am]
BILLING CODE 8025-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 96—ASW-20]
Proposed Revision of Class E
Airspace; Gallup, NM

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class E airspace extending upward
from 700 feet above ground level (AGL)
at Gallup, NM. A new Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 24 at Gallup
Municipal Airport has made this
proposal necessary. The intended effect
of this proposal is to provide adequate
controlled airspace for aircraft executing
the GPS SIAP to RWY 24 at Gallup
Municipal Airport, Gallup, NM.

DATES: Comments must be received on
or before January 21, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Docket No. 96—
ASW-20, Fort Worth, TX 76193-0530.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Operations Branch, Air
Traffic Division, Federal Aviation

Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193-0530; telephone (817)
222-5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in 96
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: ““Comments to Airspace
Docket No. 96—ASW-20." The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the Office of the
Assistant Chief Counsel, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Fort Worth, TX
76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
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Advisory Circular No. 11-2A that
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
revise the Class E airpsace, controlled
airspace extending upward from 700
feet AGL, at Gallup, NM. A new GPS
SIAP to RWY 24 at Gallup Municipal
Airport has made this proposal
necessary. The intended effect of this
proposal is to provide adequate Class E
airspace for aircraft executing the GPS
SIAP to RWY 24 at Gallup Municipal
Airport, Gallup, NM.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airpsace
areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9D, dated September 4, 1996, and
effective September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D,
Airspace Designations and Reporting
Points, dated September 4, 1996, and
effective September 16, 1996, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW NM E5 Gallup, NM [Revised]

Gallup Municipal Airport, NM

(Lat. 35°30'40" N., long. 108°47'22" W.)
Gallup VORTAC

(Lat. 35°28'34" N., long. 108°52'21" W.)
Gallup ILS Localizer

(Lat. 35°30'53" N., long. 108°46'28" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Gallup Municipal Airport and
within 1.9 miles each side of the Gallup ILS
Localizer southwest course extending from
the 6.7-mile radius to 12.6 miles southwest
of the airport and within 2 miles each side
of the 074° bearing from the airport extending
from the 6.7-mile radius to 9.1 miles east of
the airport and within 1.3 miles each side of
the 242° radial of the Gallup VORTAC
extending from the 6.7-mile radius to 11.5
miles southwest of the airport and that
airspace extending upward from 1,200 feet
above the surface within an area bounded by
a line beginning at lat. 35°47'30" N, long.
108°34'02" W; to lat. 35°26'50" N, long.
108°34'02" Wi; to lat. 35°13'15" N, long.
109°06'02" W; to lat. 35°20'25" N, long.
109°10'42" Wi; to lat. 35°52'00" N, long.
108°47'02" W; to point of beginning
excluding that airspace within the New
Mexico, NM, Class E airspace area.

* * * * *

Issued in Fort Worth, TX on November 12,
1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 96-29954 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96-ASW-18]
Proposed Revision of Class E
Airspace; Corsicana, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class E airspace extending upward
from 700 feet above ground level (AGL)
at Corsicana, TX. A new Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 14 at Corsicana
Municipal Airport has made this

proposal necessary. The intended effect
of this proposal is to provide adequate
controlled airspace for aircraft executing
the GPS SIAP to RWY 14 at Corsicana
Municipal Airport, Corsicana, TX.
DATES: Comments must be received on
or before January 21, 1997.
ADDRESSES: Send comments on the
proposal in triplicate to Manager,
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Docket No. 96—
ASW-18, Fort Worth, TX 76193-0530.
The official docket may be examined
in the Office of the Assistant Chief
Counsel, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the Operations Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region, 2601
Meacham Boulevard, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region,
Forth Worth, TX 76193—-0530; telephone
(817) 222-5593.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption ADDRESSES.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: ““Comments to Airspace
Docket No. 96—ASW-18."" The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
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for examination in the Office of the
Assistant Chief Counsel, Federal
Aviation Administration, Southwest
Region, 2601 Meacham Boulevard, Fort
Worth, TX, both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the
Operations Branch, Air Traffic Division,
Federal Aviation Administration,
Southwest Region, Fort Worth, TX
76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A that
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
revise the Class E airspace, controlled
airspace extending upward from 700
feet AGL, at Corsicana, TX. A new GPS
SIAP to RWY 14 at Corsicana Municipal
Airport has made this proposal
necessary. The intended effect of this
proposal is to provide adequate Class E
airspace for aircraft executing the GPS
SIAP to RWY 14 at Corsicana Municipal
Airport, Corsicana, TX.

The coordinates for this airspace
docket are based on North American
Datum 83. Designated Class E airspace
areas extending upward from 700 feet or
more above ground level are published
in Paragraph 6005 of FAA Order
7400.9D, dated September 4, 1996, and
effective September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when

promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854, 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D,
Airspace Designations and Reporting
Points, dated September 4, 1996, and
effective September 16, 1996, is
amended as follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ASW TX E5 Corsicana, TX. [Revised]

Corsicana, C. David Campbell Field-
Corsicana Municipal Airport, TX.

(Lat. 32°01'29" N., long. 96°23'53" W.)
Corsicana RBN

(Lat. 32°01'40" N., long. 96°23'43" W.)
Powell RBN

(Lat. 32°03'51" N., long. 96°25'41" W.)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of C. David Campbell Field-Corsicana
Municipal Airport and within 2.5 miles each
side of the 155° bearing from the Corsicana
RBN extending from the 6.5-mile radius to
7.4 miles southeast of the airport and within
2.4 miles each side of the 325° radial from
the Powell RBN extending from the 6.5-mile
radius to 9.7 miles northwest of the airport.
* * * * *

Issued in Fort Worth, TX, on November 12,
1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 96-29955 Filed 11-21-96; 8:45 am]

BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—ASW-10]

Proposed Establishment of Class E
Airspace; Paragould, AR.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed rule; withdrawal.

SUMMARY: This action withdraws a
Notice of Proposed Rulemaking (NPRM)
that proposed to revise the Class E
airspace at Kirk Field, Paragould, AR.
The proposal was to revise the
controlled airspace extending upward
from 700 feet above the ground (AGL)
was needed to contain aircraft executing
a Nondirectional Radio Beacon (NDB)
Standard Instrument Approach
Procedure (SIAP) to Runway (RWY) 04.
Prior to completing the Notice of
Proposed Rulemaking process for the
revised airspace, a second NDB SIAP to
RWY 22 was developed. To avoid
confusion and duplication within the
rulemaking actions, the proposal to
revise the Class E airspace at Kirk Field
as proposed in Airspace Docket No. 96—
ASW-10 is withdrawn.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Operations Branch, Air
Traffic Division, Federal Aviation
Administration, Southwest Region, Fort
Worth, TX 76193-0530; telephone: (817)
222-5593.

SUPPLEMENTARY INFORMATION: On June
19, 1996, an NPRM was published in
the Federal Register (61 FR 31065) to
revise Class E airspace at Kirk Field,
Paragould, AR. The intended effect of
the proposal was to provide adequate
Class E airspace to contain aircraft
executing the NDB SIAP to RWY 04 at
Kirk Field. After publication of the
NPRM, a new NDB SIAP to RWY 22 was
developed that also requires revision of
the Class E airspace at Kirk Field. To
avoid confusion and to revise the Class
E airspace as a result of two new
approaches at Kirk Field, the proposed
rule is withdrawn.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Withdrawal of Proposed Rule

Accordingly, pursuant to the
authority delegated to me, Airspace
Docket No. 96-ASW-10, as published in
the Federal Register on June 19, 1996
(61 FR 31065), is withdrawn.

Authority: 49 U.S.C. 40103, 40113, 40120;
E.O. 10854; 24 FR 9565, 3 CFR, 1959-1963
Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.
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Issued in Fort Worth, TX on November 12,
1996.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.

[FR Doc. 96—-29956 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-13-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1 and 5

Revised Procedures for Commission
Review and Approval of Applications
for Contract Market Designation and of
Exchange Rules Relating to Contract
Terms and Conditions

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (‘**Commission”) is
proposing to amend its procedures
relating to its review and approval of
applications for contract market
designation and proposed exchange
rules relating to contract terms and
conditions. These fast-track review
procedures are intended further to
streamline Commission review of
applications for contract market
designation and proposed exchange rule
amendments of contract terms and
conditions.

Specifically, the Commission is
proposing a new rule 5.1, providing that
exchanges which have already been
designated as a contract market may
request fast-track review for additional
designation applications as an
alternative to the current review
procedures. Under proposed rule 5.1,
applications for designation of certain
cash-settled contracts will be deemed to
be approved ten days after receipt,
unless the exchange is notified
otherwise. All other fast-track
designation applications will be deemed
to be approved, unless the exchange is
notified otherwise, forty-five days after
receipt.

The Commission also is proposing to
amend rule 1.41 to provide an
alternative fast-track review of proposed
amendments to contract terms or
conditions. Similar to the fast-track
designation procedures, many categories
of exchange rules relating to contract
terms already are deemed to be
approved ten days after receipt. The
Commission is proposing that all other
proposed exchange rules relating to
contract terms be deemed to be
approved forty-five days after receipt by
the Commission, unless the exchange is

notified otherwise. Notification by the
Commission that a contract application
or proposed exchange rule relating to a
contract term or condition may not be
made effective will extend the
applicable period for review for an
additional thirty days.

DATE: Comments must be received by
December 23, 1996.

ADDRESS: Comments should be mailed
to the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581, attention: Office of the
Secretariat; transmitted by facsimile at
(202) 418-5521; or transmitted
electronically at [secretary@cftc.gov].
Reference should be made to “‘Fast-track
Designation and Rule Approval
Procedures.”

FOR FURTHER INFORMATION CONTACT: Paul
M. Architzel, Chief Counsel, Division of
Economic Analysis, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581, (202) 418—
5260, or electronically,
[PArchitzel@cftc.gov].

SUPPLEMENTARY INFORMATION:

I. Statutory and Regulatory
Requirements for Commission
Designation of Proposed Contract
Markets

The requirement that boards of trade
meet specified conditions in order to be
designated as contract markets has been
a fundamental tool of federal regulation
of commodity futures exchanges since
the Futures Trading Act of 1921, Public
Law No. 67-66, 42 Stat. 187 (1921).1
Currently, the statutory requirements for
designation are found in Sections 5 and
5a of the Commodity Exchange Act, 7
U.S.C. 81 et seq. (“Act”), and
additionally, for indexes of equities, in
Section 2(a)(1)(B) of the Act. In the
Commission’s experience, problems of
possible price manipulation, cornering
or other market distortions are most
readily avoided when the terms of a
futures contract are properly designed,
reflecting closely the underlying cash
market. Thus, one of the most effective
market surveillance tools has proven to

1Designation as a contract market under the 1921
Act was contingent upon a board of trade’s
providing for the prevention of manipulative
activity and the prevention of dissemination of false
information, upon providing for certain types of
recordkeeping, for admission into exchange
membership of cooperative producer associations,
and upon location of the contract market at a
terminal cash market. See, §§5(a), (b), (c), (d) and
(e) of the Future Trading Act of 1921. Although the
constitutionality of this Act was successfully
challenged as an improper use of the Congressional
taxing power in Hill v. Wallace, 259 U.S. 44 (1922),
all subsequent legislation regulating the futures
industry was patterned after this statutory scheme.

be prophylactic, close examination of
the terms of a contract before it begins
to trade.

In the absence of properly designed
contract terms, damage to hedgers or
industry pricing may result before
corrections to the contract can be made.
The impact of a market manipulation or
other disruption in a newly introduced
futures contract potentially could be far
wider than the futures market itself,
adversely affecting the underlying cash
market, as well.2 Correcting this type of
problem after trading has already begun
may require extraordinary measures
such as emergency action. At a
minimum, such an occurrence would
probably result in diminished
credibility for futures trading in that
contract, and possibly for futures
trading, generally.

The designation process yields
important benefits by ensuring a
mechanism for public input relating to
contract design before trading
commences. Thus, in addition to
independently evaluating the proposal
through its own research, Commission
staff identifies and interviews
knowledgeable trade sources regarding a
proposed contract’s terms. Moreover, a
notice of the public availability of the
terms of proposed contracts is published
in the Federal Register along with a
request for public comment. The
proposed contract is also sent by the
Commission to its sister agencies having
a regulatory interest in the underlying
commodity for analysis and possible
comment. Not infrequently, this process
has identified deficiencies in proposed
contracts, many of them serious, which
have been corrected before trading has
begun. Exchanges have also determined
with some frequency to modify
proposed contracts in response to
suggestions by Commission staff, other
government agencies or the public.

The goals of the designation process
are reflected in the Act’s requirements
that, to be designated, contract markets
provide for delivery periods which will
prevent market congestion (Section
5a(a)(4) of the Act); permit delivery on

2Section 3 of the Act recognizes the national
interest in properly functioning futures markets,
noting that

The prices involved in such transactions are
generally quoted and disseminated throughout the
United States and in foreign countries as a basis for
determining the prices to the producer and the
consumer of commodities and the products and
byproducts thereof and to facilitate the movements
thereof in interstate commerce. [P]rices of
commodities on such boards of trade are
susceptible to excessive speculation and can be
manipulated, controlled, cornered or squeezed, to
the detriment of the producer or the consumer
* * *rendering regulation imperative for the
protection of such commerce and the national
public interest therein.
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the contract of such qualities, at such
points and at such differentials as will
minimize market disruptions (Sections
5a(a)(10) and 5(1) of the Act); provide
for the prevention of dissemination of
false information (Section 5(3) of the
Act); provide for the prevention of price
manipulation (Section 5(4) of the Act);
and in general, that trading in a
proposed contract not be contrary to the
public interest (Section 5(7) of the Act).3
Contract markets must meet these
requirements both initially and on a
continuing basis.4

To provide guidance to the exchanges
in meeting the designation requirements
of the statute, in 1975 the newly formed
CFTC issued its Guideline No. 1, now
codified at 17 CFR Part 5, Appendix A.
Guideline No. 1 sets forth the
information which must be submitted
by an exchange to demonstrate that a
proposed contract meets the statutory
requirements for designation. It requires
that the application for designation
include information demonstrating the
conformity of contract terms with
commercial practices, the adequacy of
deliverable supplies or, if applicable,
the appropriateness of the cash
settlement procedure, and other
information as requested.

The Commission, based upon its
administrative experience, has
periodically revised and updated its
procedures to provide exchanges with
more specific criteria for meeting the
contract market designation
requirements; to reflect new
developments in futures trading—such
as the introduction of financial futures,
futures on aggregates or indices of
securities and cash settlement as a
substitute for physical delivery; and,
where appropriate, to lessen the burden
on applicants by reducing the
information required and streamlining
the form of application. In this regard,
Guideline No. 1 was last amended in
January 1992, substantially reducing
and streamlining its requirements.
Indeed, much of the application for
options contracts has been reduced to

3|n addition to these contract-specific
requirements, boards of trade, to be designated,
must also meet several general conditions. These,
for example, require the board of trade to: provide
for various forms of recordkeeping (Section 5(2) and
5a(a)(2) of the Act); provide for compliance with
Commission orders (Section 5(6) of the Act); submit
its rules to the Commission (Sections 5a(a)(1) and
5a(a)(12)(A) of the Act); and enforce exchange rules
(Section 5a(a)(8) of the Act).

4Section 6 of the Act provides, in part, that:

[a]ny board of trade desiring to be designated a
‘contract market’ shall make application to the
Commission for such designation and accompany
the same with a showing that it complies with the
above conditions, and with a sufficient assurance
that it will continue to comply with the above
requirements.

the form of a checklist. Moreover, under
the Commission’s internal procedures
established in 1992, notification of the
public availability of proposed contract
terms normally appears in the Federal
Register within one week of receipt of
an application. In addition, under these
procedures, substantive issues are
identified and communicated
informally to the exchange very shortly
after receipt, permitting their prompt
resolution.

With the changes noted above, the
total review time for new contracts has
declined significantly. The review and
approval of new contracts generally is
completed shortly after the Federal
Register public comment period ends or
as soon as the exchange makes the
modifications necessary to address a
proposed contract’s deficiencies. Over
the last five years, the average total
review time has been reduced to about
three months. Strikingly, this reduction
in processing time coincides with the
submission of record numbers of new
contract proposals.5

Il. The Proposed Rules

A. Fast-Track Contract Market
Designation—Cash-Settled Contracts

As part of its continuing effort to
impose the least costly means necessary
to achieve the regulatory objectives of
the contract designation review process,
the Commission previously established
a very abbreviated, ten-day review
procedure for the designation of
contracts that are eligible to be listed for
trading under its Part 36 exemptive
rules. See, Commission rule 36.4, 17
CFR 36.4 (1996). Such a highly
abbreviated review process was
appropriate for those contracts, the
Commission reasoned, because Part 36
contracts are required to be cash-settled
and may not be based on the
agricultural commodities enumerated in
Section 1a(3) of the Act, thus avoiding
issues related to delivery terms. ““Notice
of Proposed Rulemaking,” 59 FR 54139,
54148 (Oct. 28, 1994).

Despite determining to provide this
highly abbreviated procedure initially
only in the context of the pilot program
for Part 36 transactions, the Commission
nevertheless indicated that, based upon
its administrative experience and
consistent with the views expressed by
several commenters, such procedures
might be appropriately expanded to

5About 230 new contracts have been approved in
the four years since Guideline No. 1 was last
amended in 1992. These included entirely new
products, such as contracts on electricity, air
pollution allowances, insurance, cross-currency
rates, fertilizers, shrimp, dairy products, and
various broad-based or commodity-specific indexes
of emerging markets.

some additional categories of
applications for designation.é Thus, in
promulgating these rules, the
Commission noted that it would
“evaluate whether * * * the ten-day
notification provision should be
extended to certain non-section 4(c)
contract market transactions when it
evaluates trading experience under the
pilot program.” (60 FR at 51338.)

Although it may have preferred to test
these procedures first in the context of
Part 36 markets that are by rule limited
to the relatively more sophisticated
trader, there has been no trading
experience in connection with the pilot
program for Part 36 transactions.”
Moreover, the degree of pre-approval
scrutiny appropriate for particular types
of proposed contracts is not necessarily
based upon restrictions on the nature of
the traders who may trade in the market.
Accordingly, in light of the increasing
expertise of both the exchange and
Commission staffs over the years, the
Commission has determined to propose
a ten-day fast-track review of
applications for designation of certain
cash-settled contracts for non-Part 36
markets.

This highly-abbreviated, ten-day fast-
track procedure is intended only to
speed the review and to provide for
automatic approval of new contract
applications; it does not modify the
regulatory protections currently
provided under the Act. Accordingly,
under the fast-track review procedures,
only applications for contract market
designation which are complete upon
submission; which are not amended,
except upon request of the Commission;
which do not raise novel or complex
issues; and which do not appear, on
their face, to contravene a statutory or
regulatory requirement, would be
automatically deemed to be approved
ten days after receipt. The Commission
can extend fast-track review for one
thirty-day period. This will permit fast-
track review to remain available even
for those applications which do raise
novel or complex issues.

As noted above, because cash-settled
contracts avoid issues regarding
delivery terms, the ten-day fast-track
review is proposed to be available only
for cash-settled contracts.8 Moreover,

61n this regard, several commenters suggested
that the ten-day review process “apply to all
exchange-traded contracts or to certain categories of
such contracts, such as financial futures and
options.” 60 FR at 51338.

7The three-year pilot program to test the
operation of the Part 36 rules begins the date when
the first contract trades pursuant to them. No
exchange has yet listed for trading such contracts.

8 Although they may be settled by physical
delivery, futures contracts for foreign currencies

Continued
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applications for designation for those
agricultural commodities which are
enumerated in section 1a(3) of the Act
are not eligible for ten-day fast-track
treatment, even if the proposed
contracts are cash-settled. In the
Commission’s administrative
experience, cash-price series of
agricultural commodities to be used for
the purpose of cash-settlement often
have raised issues requiring careful
analysis.

In addition, fast-track review would
not be available for applications for
contract market designation for those
commodities which are subject to the
procedural requirements of section
2(a)(1)(B) of the Act—securities,
including any group or index of
securities. The procedures specified
under that section of the Act provide
that the Securities and Exchange
Commission make a determination
regarding those proposed contracts
subject to its provisions.

A separate provision of the Act,
section 2(a)(8)(B)(ii), 7 U.S.C. 4a(9),
provides forty-five days for the
Department of the Treasury and the
Board of Governors of the Federal
Reserve System to comment on any
application by a board of trade for
designation as a contract market
involving transactions for the future
delivery of any security issued or
guaranteed by the United States or any
agency thereof. It does not, however,
require that the two agencies make a
determination regarding such contracts.
A ten-day fast-track review period, even
if extended for an additional thirty days,
is inconsistent with the time generally
permitted those agencies for comment,
and unless such contracts were
exempted therefrom, they would likely
have to be excluded from this provision
of the proposed rule.®

The agencies did not comment
adversely on inclusion of the section
2(a)(8)(B)(ii) commodities under the

generally do not raise the types of issues common
to physical delivery markets. Accordingly, the
Commission determined to include contracts for
foreign currency within the Part 36 exemption
along with cash-settled contracts. Commission rule
36.2(a)(1), 17 CFR 36.2(a)(1). Consistent with that
determination, the Commission is also including
foreign currency contracts within the ten-day fast-
track review procedures, providing there is no legal
impediment to delivery of the currency and there
exists a liquid cash market in the currency.

9The forty-five day comment period of section
2(a)(8)(B)(ii) may also conflict with the review
procedures of a second fast-track procedure
discussed below. That procedure provides for a
forty-five day fast-track review. Although the other
regulators generally have filed comments, if any, in
fewer than forty-five days, the full period for
comment would be inconsistent with a forty-five
day fast-track review if the Commission were
unable to provide notice of an application on the
very same day of its receipt.

similar, ten-day automatic listing
procedures of the Commission’s Part 36
rules. Accordingly, the Commission
finds that it is in the public interest, and
is proposing, that these commodities
also be eligible for the comparable fast-
track procedures proposed herein. The
Commission, therefore, is proposing to
exempt these transactions under section
4(c) of the Act from the statutory time
permitted the agencies for filing
comments provided in section
2(a)(8)(B)(ii) of the Act. Of course, the
Commission will continue to provide
notice to the other regulators of
applications and would be responsive to
their requests for additional time to
review complex or novel issues raised
by an application. Accordingly, the
Commission seeks comment on whether
the section 2(a)(8)(B)(ii) commodities
should be exempted from the forty-five
day time for comment and thus be
eligible for fast-track treatment, and
particularly, for ten-day fast-track
review.10

B. Fast-Track Contract Market
Designation—Other Contracts

Use of a ten-day review process is not
appropriate for every type of contract.
Because many cash agricultural markets
are widely dispersed, cash price series
for certain of them may be less reliable,
available or timely, than for other types
of commodities. Moreover, in contracts
requiring physical delivery,
convergence of the futures and cash
market prices is dependent upon
properly aligned delivery terms.
Accordingly, for these types of
contracts, careful analysis and review of
contract terms in advance of trading will
likely remain an important market
surveillance tool. This is particularly
true for those commodities which are
characterized by seasonal variation in
their production or other factors which,
from time to time, may impinge on
deliverable supplies.

Although a ten-day review period for
such contracts might be inconsistent
with accomplishing the regulatory
objectives embodied in the Act’s
designation requirements, in light of the
increasing expertise and experience of
both the Commission and exchange
staffs, the Commission believes that,

10Because no regulatory requirement other than
the time period for comment by other agencies is
being waived, for purposes of this exemption
“‘appropriate persons” eligible to enter into the
exempted instruments include all those who may
otherwise trade designated futures or option
contracts. The Commission believes that this
exercise of its exemptive authority will not have a
material adverse effect on the ability of the
Commission, the other regulators, or any contract
market to discharge its, or their, duties under the
Act.

even for these contracts, substantial
reductions in the time currently needed
to review such applications for
designation can be made. The
Commission believes that these savings
can be achieved by further streamlining
its procedures. This would also preserve
the opportunity for public participation
in the designation of those contracts.
After a thorough review of its present
procedures, the Commission believes
that for these contracts the current
review period can be cut in half.

The Commission, therefore, is
proposing an additional fast-track
procedure available for applications for
designation of contracts for physical
delivery or for cash-settlement on the
agricultural commodities enumerated in
the Act.11 Under this additional fast-
track review procedure, applications for
contract market designation would be
deemed to be approved by the
Commission forty-five days after receipt,
unless the exchange is notified
otherwise. As under the ten-day
process, the forty-five day review
process would be available only for
applications for designation that are
complete when filed and not
subsequently amended, except as
requested by the Commission.

As part of the forty-five day fast-track
procedures, the Commission will
continue its current practice of
publishing in the Federal Register,
within a few days of an application’s
receipt, notice of the public availability
of the proposed contract’s terms and a
request for public comment thereon.
The Commission will also continue its
practice of interviewing knowledgeable
sources regarding cash market practices
and whether the proposed contract’s
terms are consistent with those
practices.

However, in order to meet the very
compressed time for review, the
Commission is proposing to reduce the
public comment period for fast-track
applications from thirty days, as
currently provided under Appendix D
to Part 5, to fifteen days. The
Commission is aware that some of those
entities which have commented in the
past on contract applications,
particularly membership organizations,
may have difficulty in meeting this
deadline. However, the proposed
reduction in the comment period is
necessary to provide the Commission
with an opportunity to assess comments
which have been filed before the end of
the review period and is proportional to

11However, designation applications for
commodities which are subject to the procedural
requirements of Section 2(a)(1)(B) of the Act would
not be eligible for this fast-track review, either.
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the overall reduction in time for
Commission review of an application.
Moreover, the Commission’s recent
initiatives to accept public comment for
filing through facsimile and electronic
mail transmissions should assist
commenters in complying with this
condensed comment period.

Both the ten-day and forty-five day
fast-track periods can be extended by
the Commission for one thirty-day
period. In those instances where issues
raised by the application are complex or
novel, where there is an inadequate
basis in the application upon which to
review the contract terms, or where a
contract term raises the issue of whether
it violates a statutory or regulatory
requirement, the Commission, by
notifying the exchange, can extend the
review period and halt automatic
approval of the application for thirty
days. The notification must specify
briefly the reason for the extension,
including the contract term or terms that
are in issue.

If at any time during the review
period, the Commission believes that a
contract term raises serious issues, such
that it may violate a statutory or
regulatory requirement, it will so notify
the exchange. This notification will halt
the automatic approval of the
designation, terminate the fast-track
procedures and convert the application
from fast-track to the current review and
approval procedures. Because the fast-
track procedures are intended to be used
only for those applications for
designation which do not raise complex
or novel issues, contracts that include
such issues which have not been
susceptible to ready resolution during
the fast-track review period are not
appropriate candidates for this
automatic approval process.

The exchange, if it disagrees with the
Commission’s determination to
terminate fast-track consideration, may
request within ten days of the
termination notification that the
Commission either approve the
application or initiate disapproval
procedures, rather than continuing with
its review and approval of the
application under its current
procedures. Historically, the
Commission has never disapproved an
application for contract market
designation. Rather, it has offered
exchanges an opportunity to cure
defects in applications, including
instances where a contract term as
initially proposed was in conflict with
statutory or regulatory requirements.12

12Similarly, when public comments identify
deficiencies or raise concerns regarding contract
terms, exchanges at times have responded by

Proposed rule 5.1 builds on this long-
time administrative practice, applying it
in the context of fast-track designation
review, as well. Where a proposed
contract originally filed for fast-track
review appears to violate a statutory or
regulatory requirement, the Commission
presumes that the exchange would
prefer to convert the application to one
for review under current procedures,
thus having an opportunity to cure the
defect, rather than to face disapproval.
However, when exchanges prefer that
the Commission render a decision
whether to disapprove the application
as filed, the Commission will institute a
formal disapproval proceeding upon
notification that the exchange views its
application as complete and final as
submitted.

Moreover, at any time during the fast-
track review period, the exchange may
instruct the Commission to consider the
application under the current, rather
than the fast-track, review procedures.
Current procedures for review and
approval of designation applications
have developed into an iterative process
whereby the dialogue between
Commission and exchange staff may
result in modifications being made by
the exchange to the proposed contract’s
terms after submission of the
application. In contrast, the fast-track
procedure is intended to be an
automatic process and is based on the
supposition that designation
applications submitted for fast-track
review are complete and final, as filed.
Accordingly, because amending the
terms of a pending contract submitted
for fast-track review after its initial
submission—other than correcting
typographical mistakes, renumbering, or
such other nonsubstantive revisions—
make an application ineligible for
further fast-track consideration,
exchanges are free at any time to
instruct that the application be
converted to current review procedures.
This ensures exchanges the freedom and
flexibility to amend contracts after
submission by voluntarily converting
the review procedure, rather than
mandating that they continue with the
application in a form that they no longer
desire.

By providing an alternative
mechanism for reviewing a designation
application, the Commission does not
intend to affect the standard of review
for such contracts. Under Section 5 of
the Act, the Commission is “directed to
designate any board of trade as a
‘contract market’ when * * *_[it]
complies with * * * the [specified]

modifying the proposed contract, sometimes
substantially.

conditions.” The Commission has been,
and will continue to be, mindful that
the requirements for designation are
performance, rather than design,
standards. In this regard, a number of
different contract terms or approaches
may meet a particular statutory or
regulatory designation requirement.
Choosing among these acceptable
alternatives is a business decision of the
exchange. Commission staff will not use
either the current designation
procedures or the fast-track procedure
as a means of expressing any view
regarding exchange business decisions.
Accordingly, both the current
procedures and the fast-track review
procedures ultimately impose the same
standard of review—that is, should the
contract be disapproved because it
violates a statutory or regulatory
condition of designation.

C. Fast-Track Review of Amendments to
Contract Terms and Conditions

In general, exchange rule amendments
currently are required by section
5a(a)(12)(A) of the Act to be submitted
to the Commission for review and may
be made effective after ten-days.13 The
primary exception to this automatic ten-
day provision is contract terms and
conditions (other than rules setting
margin) which are required to be
submitted for Commission review and
approval. See, section 5a(a)(12)(A) of the
Act.24 If the Commission does not act to
approve or disapprove such a rule
within 180 days of submission, the
exchange may make the rule effective.

Contract terms are treated differently
from other exchange rules so that
changes to contract specifications,
which can modify a contract
significantly, can be given the same type
of review they would have received if
submitted as part of an application for
a new designation. Indeed, several
exchanges have used the rule
amendment process to transform a
contract completely, for example,
substituting cash settlement for physical

13 See also, section 5a(a)(1) of the Act (requiring
notice to the Commission of all contract market
bylaws, rules, regulations and resolutions).

14The Commission routinely reviews for
approval certain other categories of exchange rules
that must be approved under other sections of the
Act or Commission regulations, such as exchange
rules relating to exchange-of-futures-for-physical
transactions. See, e.g., Section 4c(a) of the Act and
Commission rule 1.38(a). Additionally, an exchange
may request Commission approval of a rule
amendment which, absent this request, would be
subject to the automatic ten-day review process.

It should also be noted that there is an entirely
separate procedure for exchange rules that are
temporary in nature and which have been adopted
in response to emergency conditions. None of the
existing or proposed procedures discussed above
apply to exchange emergency rules.
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delivery. Such a profound change is
virtually identical to seeking a new
designation and raises the same
regulatory concerns.

However, not all proposed exchange
amendments to contract terms and
conditions are subject to a single
procedure for review. Based upon its
regulatory experience, the Commission,
by rule, has created various categories of
exchange amendments to contract terms
that are subject to automatic approval
for both futures and option contracts.
See, Commission rule 1.41(h)—(t). For
example, among other categories of
amendments to contract terms, changes
in the composition of a stock or other
index are approved upon adoption by
the exchange (rules 1.41 (h) and (i)), as
are changes to survey lists (rule 1.41(j))
and changes to trading hours, if within
a specified window (rule 1.41(k)). Other
categories of rule amendments, such as
changes to trading months (rule 1.41(1))
and changes to contract terms
established by independent third parties
(rule 1.41(m)) are deemed to be
approved ten days after receipt by the
Commission. Indeed, rule 1.41(n)
enables the Commission to establish
such automatic approval procedures for
any rule for which such treatment is
appropriate.

The exchange rule amendments
eligible for such automatic approval
procedures typically involve changes to
exchange rules which are recurring,
predictable, clearly defined and subject
to conditions which can be specified in
advance. As new commodities or types
of contracts are listed for trading, the
Commission, based upon its experience,
has added new categories of automatic
rule approvals, as appropriate. Thus, in
addition to the vast majority of
exchange rule submissions that are not
contract terms and therefore are subject
only to a ten-day review, many if not a
majority of amendments to contract
terms and conditions are already
eligible for automatic approval.

In light of the Commission’s
determination to propose two fast-track
periods to review applications for
contract market designation, the
Commission believes that two similar
fast-track periods for amendments to
contract terms should be provided as
well. Accordingly, the Commission is
proposing to add to Commission rule
1.41(b) a fast-track review procedure
consistent with the proposed forty-five
day fast-track review of designation
applications. The current provisions of
rule 1.41 providing for ten-day review
and automatic approval of many
categories of amendments to contract
terms would remain unchanged.

The existing procedures for review of
designation applications and
amendments to contract terms differ in
their treatment of requests for public
comment. Similar to applications for
designation, request for public comment
on certain amendments to contract
terms and conditions is discretionary.
Thus, the Commission may, as a matter
of discretion, publish proposed
amendments of contract terms for
comment “when publication * * *isin
the public interest and will assist the
Commission in considering the views of
interested persons.” Commission rule
140.96(b), 17 CFR 140.96(b). For
amendments to contract terms
published for public comment as a
matter of Commission discretion, the
Commission will provide a fifteen-day
comment period consistent with its
proposed practice for fast-track
designation applications.

However, Section 5a(a)(12)(A) of the
Act requires amendments to contract
terms, when determined to be of major
economic significance, to be published
in the Federal Register. That section of
the Act also requires that the comment
period be for thirty days. If all proposed
amendments to contract terms required
a full thirty-day comment period, the
Commission’s ability to meet a forty-five
day deadline would be impossible with
its present staff resources. However,
only a limited percentage of exchange
rule amendments are of major economic
significance and would therefore be
required to be published for public
comment for the thirty-day period.
Although acting on even this limited
number of submissions within forty-five
days will be difficult when a thirty-day
comment period is required, the
Commission is proposing a forty-five
day review period for all proposed
amendments of contract terms and
designation applications in order to
achieve the most consistent and
simplest procedures for fast-track
review.

D. Implementation

The Commission is proposing these
automatic approval procedures to
streamline further Commission review
of applications for contract market
designation and proposed exchange
rules relating to contract terms and
conditions. It believes that the proposed
procedures, by providing the exchanges
an alternative means of achieving
greater certainty and ease in listing new
products, will permit them greater
flexibility to compete with foreign
exchange-traded products and with both
foreign and domestic over-the-counter
transactions, while maintaining the
Commission’s authority to review

proposed contracts and proposed
exchange rules relating to existing
contracts for their consistency with the
Act and Commission regulations and
maintaining the public’s ability to
participate in the process.

To streamline comprehensively the
designation and rule approval
procedures, the Commission must also
examine the form and content of the
required submissions. The Commission
last amended Guideline No. 1 in 1992.
The Commission’s 1992 revisions were
undertaken with the view of removing
duplication of effort between its staff
and the exchanges, streamlining
procedures, reducing paperwork, and
refining the requirements for
designation.

As noted above, one of the significant
innovations of the 1992 revision was to
reduce the form of application for
designation of option contracts to a
checklist. Although the designation
application for futures contracts may be
less susceptible to a checklist format,
the Commission believes that the
concept of an extended checklist may
have value in the context of applications
for designation of futures contracts, as
well. In this regard, to the extent that
the required information can be
provided in a format requiring less
verbiage, both the exchanges and the
Commission may save additional staff
resources.

Because the Commission believes that
significant potential benefits will accrue
from the proposed fast-track revisions to
its contract designation procedures, it
does not wish to delay public
consideration of such revisions in order
to formulate a proposal concerning
Guideline No. 1. Accordingly, the
Commission is currently proposing fast-
track procedures at this time and will
undertake separately the time-
consuming task of reviewing the form
and content requirements relating to
applications for designation contained
in Guideline No. 1. Despite this
determination to proceed on these
proposed fast-track rules separately, the
Commission nevertheless is committed
to review the broader Guideline No. 1
issues expeditiously. In addition to
these proposals regarding fast-track
procedures for contract market
designation and amendments to contract
terms and conditions, the Commission
is also considering separately
procedures to streamline the review and
approval of contract market rules other
than contract terms and conditions.
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1V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires that
agencies, in promulgating rules,
consider the impact of these rules on
small entities. The Commission has
previously determined that contract
markets are not ‘““‘small entities” for
purposes of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq. 47 FR 18618
(April 30, 1982). These amendments
propose to establish alternative
streamlined procedures for Commission
review and approval of applications by
contract markets for additional
designations and of amendments to
contract terms and conditions.
Accordingly, the Chairperson, on behalf
of the Commission, hereby certifies,
pursuant to 5 U.S.C. 605(b), that the
action taken herein will not have a
significant economic impact on a
substantial number of small entities.
However, the Commission invites
comments from any firms or other
persons which believe that the
promulgation of these rules might have
a significant impact upon their
activities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1980
(Act), 44 U.S.C. 501 et. seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. While this
proposed rule has no burden, the group
of rules (3038-0022) of which this is a
part has the following burden:

Average burden hours per response—

3,5646.26
Number of Respondents—10,971
Frequency of response—on occasion

Persons wishing to comment on the
information which would be required
by this proposed/amended rule should
contact Jeff Hill, Office of Management
and Budget, Room 3228, NEOB,
Washington, DC 20503, (202) 395-7340.
Copies of the information collection
submission to OMB are available from
Gerald P. Smith, CFTC Clearance
Officer, 1155 21st Street NW,
Washington, DC 20581, (202) 418-5160.

List of Subjects in 17 CFR Part 1
Commodity exchanges, Contract
market rules, Rule review procedures.
List of Subjects in 17 CFR Part 5
Contract markets, Designation
application.

In consideration of the foregoing, and
pursuant to the authority contained in

the Commodity Exchange Act and, in
particular, sections 4(c), 4c, 5, 5a, 6 and
8a of thereof, 7 U.S.C. 6(c), 6¢, 7, 7a, 8,
and 12a, the Commission hereby
proposes to amend Chapter | of Title 17
of the Code of Federal Regulations as
follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 2, 4, 4a, 6, 6a, 6b, 6¢,
6d, 6e, 6f, 6g, 6h, 6i, 6j, 6k, 61, 6m, 6N, 60,
7,7a,9,12, 123, 12c, 13a-1, 13a-2, 16, 19,
21, 23 and 24.

2. In Section 1.41(b), the introductory
text, paragraphs (b)(1), (b)(2), (b)(3),
(b)(4), (b)(5) and the concluding text are
proposed to be redesignated as (b)(2)(i),
(BYD)(H(A), (D)D) (D)(B), (b)(1)()(C),
(b)(D)(H)(D), (b)(1)(I)(E), and (b)(1)(ii),
respectively; newly redesignated
paragraph (b)(1)(ii) is proposed to be
revised; and paragraphs (b)(2) through
(b)(4) are proposed to be added, to read
as follows:

8§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.

* * * * *

(b) Submission of rules for prior
Commission approval. (1)(i) * * *

(ii) The Commission may remit to the
contract market, with an appropriate
explanation where practicable, and not
accept for review any rule submission
that does not comply with the form and
content requirements of paragraphs
(b)(1)(i) (A) through (E) of this section.

(2) All proposed contract market rules
that relate to terms and conditions
submitted for review under paragraph
(b)(2) shall be deemed approved by the
Commission under section 5a(a)(12)(A)
of the Act, forty-five days after receipt
by the Commission, unless notified
otherwise within that period, if:

(i) The contract market labels the
submission as being submitted pursuant
to Commission rule 1.41(b)—Fast Track
Review;

(if) The submission complies with the
requirements of paragraphs (b)(1)(i) (A)
through (E) of this section, or for
dormant contracts, the requirements of
§5.2 of this chapter;

(iii) The contract market does not
amend the proposed rule or supplement
the submission, except as requested by
the Commission, during the pendency
of the review period; and

(iv) The contract market has not
instructed the Commission in writing
during the review period to review the
proposed rule under the usual

procedures under section 5a(a)(12)(A) of
the Act and paragraph (b)(1) of this
section.

(3) The Commission, within forty-five
days after receipt of a submission filed
pursuant to paragraph (b)(2) of this
section, may notify the contract market
making the submission that the review
period has been extended for a period
of thirty days where the proposed rule
raises novel or complex issues which
require additional time for review. This
notification will briefly specify the
nature of the specific issues for which
additional time for review is required.
Upon such notification, the period for
fast-track review of paragraph (b)(2) of
this section shall be extended for a
period of thirty days.

(4) During the forty-five day period for
fast-track review, or the thirty-day
extension when the period has been
enlarged under paragraph (b)(3) of this
section, the Commission shall notify the
contract market that the Commission is
terminating fast-track review procedures
and will review the proposed rule under
the usual procedures of section
5a(a)(12)(A) of the Act and paragraph
(b)(1) of this section, if it appears that
the proposed rule may violate a specific
provision of the Act, regulation, or form
or content requirement of this section.
This termination notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act, regulation, or form or content
requirement of this section that the
proposed rule appears to violate. Within
ten days of receipt of this termination
notification, the contract market may
request that the Commission render a
decision whether to approve the
proposed rule or to institute a
proceeding to disapprove the proposed
rule under the procedures specified in
section 5a(a)(12)(A) of the Act by
notifying the Commission that the
contract market views its submission as
complete and final as submitted.

* * * * *

3. Section 1.41b is proposed to be
amended by revising paragraph (b) to
read as follows:

§1.41b. Delegation of authority to the
Director of the Division of Trading and
Markets and Director of the Division of
Economic Analysis.
* * * * *

(b) The Commission hereby delegates,
until the Commission orders otherwise:

(1) To the Director of the Division of
Economic Analysis, with the
concurrence of the General Counsel or
the General Counsel’s delegatee, to be
exercised by such Director or by such
other employee or employees of the
Commission under the supervision of
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such Director as may be designated from
time to time by the Director, the
authority to approve, pursuant to
section 5a(a)(12)(A) of the Act and
§1.41(b), contract market proposals,
submitted pursuant to §5.2, to list
additional trading months or expiration
for, or to otherwise recommence trading
in, a contract that is dormant within the
meaning of §5.2; and

(2) To the Director of the Division of
Economic Analysis, and to the Director
of the Division of Trading and Markets,
with the concurrence of the General
Counsel or the General Counsel’s
delegatee, to be exercised by such
Director or by such other employee or
employees of the Commission under the
supervision of such Director as may be
designated from time to time by the
Director, authority to request under
§1.41(b)(2)(iii) that the contract market
amend the proposed rule or supplement
the submission, to notify a contract
market under § 1.41(b)(3) that the time
for review of a proposed contract term
submitted under that section for fast-
track review has been extended, and to
notify the contract market under
§1.41(b)(4) that fast-track procedures
are being terminated.

* * * * *

PART 5—DESIGNATION OF AND
CONTINUING COMPLIANCE BY
CONTRACT MARKETS

3. The authority citation for Part 5 is
proposed to be amended by revising it
to read as follows:

Authority: 7 U.S.C. 6(c), 6c, 7, 7a, 8 and
12a.

4. Part 5 is proposed to be amended
by adding a new section 5.1, and in
Appendix D, by revising the second
sentence, to read as follows:

§5.1 Fast-track designation review.

(a) Cash-settled contracts. Boards of
trade seeking designation as a contract
market under sections 4c, 5, 5a, and 6
of the Act, and regulations thereunder,
shall be deemed to be designated as a
contract market under section 6 of the
Act ten days after receipt by the
Commission of the application for
designation, unless notified otherwise
within that period, if:

(1) The board of trade labels the
submission as being submitted pursuant
to Commission rule 5.1—Fast Track
Ten-Day Review;

(2) (i) The application for designation
is for a futures contract providing for
cash settlement or for delivery of a
foreign currency for which there is no
legal impediment to delivery and for
which there exists a liquid cash market;
or

(ii) For an options contract that is
itself cash-settled, is exercised into a
futures contract which meets the
requirements of paragraph (a)(2)(i) of
this section, or is for delivery of a
foreign currency which meets the
requirements of paragraph (a)(2)(i) of
this section;

(3) The application for designation is
for a commodity other than those
enumerated in section 1a(3) of the Act
or subject to the procedures of section
2(a)(1)(B) of the Act;

(4) The board of trade currently is
designated as a contract market for at
least one contract which is not dormant
within the meaning of this part;

(5) The submission complies with the
requirements of Appendix A of this
part—Guideline No. 1 and § 1.61 of this
chapter;

(6) The board of trade does not amend
the terms or conditions of the proposed
contract or supplement the application
for designation, except as requested by
the Commission, during that period; and

(7) The board of trade has not
instructed the Commission in writing
during the review period to review the
application for designation under the
usual procedures under section 6 of the
Act.

(b) Contracts for physical delivery.
Boards of trade seeking designation as a
contract market under sections 4c, 5, 5a,
and 6 of the Act, and regulations
thereunder, shall be deemed to be
designated as a contract market under
section 6 of the Act forty-five days after
receipt by the Commission of the
application for designation, unless
notified otherwise within that period, if:

(1) The board of trade labels the
submission as being submitted pursuant
to Commission rule 5.1—Fast Track
Forty-five Day Review;

(2) The application for designation is
for a commodity other than those
subject to the procedures of section
2(a)(1)(B) of the Act;

(3) The board of trade currently is
designated as a contract market for at
least one contract which is not dormant
within the meaning of this part;

(4) The submission complies with the
requirements of Appendix A of this
part—Guideline No. 1 and § 1.61 of this
chapter;

(5) The board of trade does not amend
the terms or conditions of the proposed
contract or supplement the application
for designation, except as requested by
the Commission, during that period; and

(6) The board of trade has not
instructed the Commission in writing
during the forty-five day review period
to review the application for designation
under the usual procedures under
section 6 of the Act.

(c) Notification of extension of time.
The Commission, within ten days after
receipt of a submission filed under
paragraph (a) of this section, or forty-
five days after receipt of a submission
filed under paragraph (b) of this section,
may notify the board of trade making
the submission that the review period
has been extended for a period of thirty
days where the designation application
raises novel or complex issues which
require additional time for review. This
notification will briefly specify the
nature of the specific issues for which
additional time for review is required.
Upon such notification, the period for
fast-track review of paragraphs (a) and
(b) of this section shall be extended for
a period of thirty days.

(d) Notification of termination of fast-
track procedures. During the fast-track
review period provided under
paragraphs (a) or (b) of this section, or
of the thirty-day extension when the
period has been enlarged under
paragraph (c) of this section, the
Commission shall notify the board of
trade that the Commission is
terminating fast-track review procedures
and will review the proposed rule under
the usual procedures of section 6 of the
Act, if it appears that the proposed
contract may violate a specific provision
of the Act, regulation, or form or content
requirement of Appendix A of this part.
This termination notification will
briefly specify the nature of the issues
raised and the specific provision of the
Act, regulation, or form or content
requirement of Appendix A of this part
that the proposed contract appears to
violate. Within ten days of receipt of
this termination notification, the board
of trade may request that the
Commission render a decision whether
to approve the designation or to
institute a proceeding to disapprove the
proposed application for designation
under the procedures specified in
section 6 of the Act by notifying the
Commission that the exchange views its
application as complete and final as
submitted.

(e) Delegation of authority. (1) The
Commission hereby delegates, until it
orders otherwise, to the Director of the
Division of Economic Analysis or to the
Director’s delegatee, with the
concurrence of the General Counsel or
the General Counsel’s delegatee,
authority to request under paragraphs
(a)(6) and (b)(5) of this section that the
contract market amend the proposed
contract or supplement the application,
to notify a board of trade under
paragraph (c) of this section that the
time for review of a proposed contract
term submitted for review under
paragraphs (a) or (b) of this section has
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been extended, and to notify the
contract market under paragraph (d) of
this section that the fast-track
procedures of this section are being
terminated.

(2) The Director of the Division of
Economic Analysis may submit to the
Commission for its consideration any
matter which has been delegated in
paragraph (e)(1) of this section.

(3) Nothing in this paragraph
prohibits the Commission, at its
election, from exercising the authority
delegated in paragraph (e)(1).

Appendix D—Internal Procedure
Regarding Period for Public Comment

* * * Generally, the Commission will
provide for a public comment period of thirty
days on such applications for designation;
provided, however, that the public comment
period will be fifteen days for those
applications submitted for review under the
fast-track procedures of §5.1(b) of this part.

Issued in Washington, D.C. this 18th day
of November, 1996, by the Commodity
Futures Trading Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 96—29835 Filed 11-21-96; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Part 7
RIN 1024—-AC54

Big Cypress National Preserve,
Recreational Frogging

AGENCY: National Park Service, Interior.
ACTION: Proposed rule.

SUMMARY: The National Park Service
(NPS) is proposing to amend the special
regulations for Big Cypress National
Preserve (Preserve) by adding a section
to regulate frogging. The proposed rule
will allow the recreational taking of the
pig frog (Rana grylio) throughout the
Preserve. The rule will allow the
designation of seasons, times, locations,
methods and means of taking, and
establishment of harvest limits and
permit requirements. The rule is
designed to allow a level of public use
and enjoyment of Preserve resources
and to assure the preservation of natural
and recreational values consistent with
the Big Cypress National Preserve Act
and the Big Cypress National Preserve
General Management Plan/Final
Environmental Impact Statement. The
rule will allow the Superintendent to
limit or control the taking of pig frogs

based on, but not limited to, population
dynamics, water conditions or other
factors influencing this and other
species.

DATES: Written comments will be
accepted through January 21, 1997.
ADDRESSES: All comments should be
addressed to: Superintendent, Big
Cypress National Preserve, HCR 61 Box
110, Ochopee, Florida 34141.

FOR FURTHER INFORMATION CONTACT:
William J. Carroll, Chief Ranger, Big
Cypress National Preserve, HCR 61 Box
110, Ochopee, Florida 34141.
Telephone: 941-695-2000, extension
17.

SUPPLEMENTARY INFORMATION:
Background

Big Cypress National Preserve is a
716,000 acre unit of the National Park
System that was established in 1974
(570,000 acres) and expanded by
146,000 acres in 1988. Prior to 1974,
this vast area of more than 45,000
privately owned tracts of land was open
to the general public and traditionally
used by hunters, anglers, back-country
campers, off-road vehicle enthusiasts
and froggers. In the late 1960’s and early
1970’s, these traditional recreationist
and mainstream environmental groups,
fearful of the development
consequences associated with the
construction of a major airport (Jetport)
in the heart of the Everglades,
successfully lobbied for Federal
protection. Consequently, on October
11, 1974, Big Cypress National Preserve
(16 U.S.C. 698f), one of the largest
nonwilderness, multiple-use units in
the National Park System, was
established with the following purpose:

“In order to assure the preservation,
conservation, and protection of the natural,
scenic, hydrologic, floral and faunal, and
recreational values of the Big Cypress
Watershed in the State of Florida and to
provide for the enhancement and public
enjoyment thereof, the Big Cypress National
Preserve is hereby established” (Pub. L. 93—
440; 16 U.S.C. 698f(a)).

Immediately upon establishment of
the Preserve, the NPS was required to
deal with complex land use, policy and
political issues. In 1985, the NPS began
the development of a General
Management Plan (GMP). During the
seven-year (1985-1992) GMP process,
the NPS recognized that frogging was an
activity that needed to be managed.
Consequently, the final Big Cypress
National Preserve General Management
Plan, Volume 1, page 44 (1992)
addressed the issue of frogging as
follows:

Currently, the noncommercial taking of
frogs is legal under state law, but is not

consistent with NPS regulations. Frogging,
like hunting and fishing, was a traditional
recreational activity before the national
preserve was established, and it may be
consistent with the purposes of the Preserve.
So that noncommercial frogging conforms to
NPS policy, the NPS would promulgate
special regulations in the future.

Furthermore, 16 U.S.C. 698i(b) states
that:

In administering the Preserve, the
Secretary shall develop and publish in the
Federal Register, such rules and regulations
as he deems necessary and appropriate to
limit or control the use of Federal lands and
waters with respect to: * * * (8) such other
uses as the Secretary determines must be
limited or controlled in order to carry out the
purposes of sections 698f to 698m of this title

* ok X

In 1988 Public Law 93—-440 was
amended by Public Law 100-301 (16
U.S.C. 698m-1(a)) which is commonly
referred to as the Big Cypress National
Preserve Addition Act. In Section
698m-2, the Secretary is directed to:

Cooperate with the State of Florida to
establish recreational access points and
roads, rest and recreation areas, wildlife
protection, hunting, fishing, frogging, and
other traditional recreational opportunities in
conjunction with the creation of the Addition
Act and in the construction of Interstate
Highway 75.

While this amendment clearly
identifies frogging as a recognized
traditional recreational use, the NPS is
required to promulgate a rule to manage
the activity. Since the traditional public
use of the Preserve has included the
taking of pig frogs, and as this activity
is legal under the regulations of the
State of Florida (Title 39-26.002 F.A.C.),
this proposed rule is being published.

Public Participation

It is the policy of the Department of
the Interior, whenever practicable, to
afford the public an opportunity to
participate in the rulemaking process.
Accordingly, interested persons may
submit written comments regarding this
proposed rule to the address noted at
the beginning of this rulemaking. The
NPS will review all comments and
consider making changes to the rule
based upon an analysis of the
comments.

Drafting Information: The process used to
develop this rule included numerous reviews
by Preserve staff, consultation and
cooperation with the Florida Game and
Freshwater Fish Commission as required by
16 U.S.C. 698m-2, and informal consultation
with the U.S. Fish and Wildlife Service. The
primary author of this rulemaking is William
J. Carroll, Chief Ranger, Big Cypress National
Preserve.
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Paperwork Reduction Act

This rule does not contain collections
of information requiring approval by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995.

Compliance With Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The economic effects of this rulemaking
are local in nature and negligible in
scope.

The NPS has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.), that
this rule will not impose a cost of $100
million or more in any given year on
local, State or tribal governments or
private entities.

The Draft General Management Plan/
Draft Environmental Impact Statement
was available for public review for 180
days from August 8, 1989, to March 1,
1990. In January 1992, the record of
decision was signed, and the Big
Cypress National Preserve General
Management Plan/Final Environmental
Impact Statement (Vols. 1 & 2) proposed
action was approved. The Big Cypress
National Preserve GMP, Vol. 1, page 44,
recommends that the NPS promulgate
special regulations to allow
noncommercial recreational frogging in
the Preserve.

Informal consultation with the U.S.
Fish and Wildlife Service under Section
7 of the Endangered Species Act has
resulted in a determination of no effect
for this rulemaking process.

The NPS has determined that this rule
will not have a significant effect on the
quality of the human environment,
health and safety because it is not
expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

(b) Introduce non-compatible uses
which compromise the nature and
characteristics of the area, or cause
physical damage to it;

(c) Conflict with adjacent ownerships
or lands uses; or

(d) Cause a nuisance to adjacent
owners or occupants.

Based upon this determination, this
rule is categorically excluded from the
procedural requirements of the National
Environmental Policy Act (NEPA) by
Departmental regulations in 516 DM 6
(49 FR 21438). As such, neither an

Environmental Assessment (EA) nor an

Environmental Impact Statement (EIS),

specific to recreational frogging, has not
been prepared.

List of Subjects in 36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, the
NPS proposes to amend 36 CFR Ch. | as
follows:

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

1. The authority citation for Part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(k); Section 7.96 also issued under D.C.
Code 8-137 (1981) and D.C. Code 40-721
(1981).

2. Section 7.86 is amended by adding
new paragraph (d) to read as follows:

§7.86 Big Cypress National Preserve.
* * * * *

(d) Frogs. (1) The taking of the pig frog
(Rana grylio) is allowed within the
Preserve subject to public-use limits,
times, locations, methods and means of
taking, bag limits and permit
requirements as established by the
Superintendent.

(2) The Superintendent may impose
closures and establish conditions or
restrictions in accordance with the
criteria and procedures of sections 1.5
and 1.7 of this chapter.

(3) Violation of the conditions
established by the Superintendent is
prohibited.
* * * * *

Dated: November 1, 1996.
George T. Frampton, Jr.,
Assistant Secretary for Fish and Wildlife and
Parks.
[FR Doc. 96-29943 Filed 11-21-96; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD13-96-011]
Drawbridge Operation Regulations;

Youngs Bay and Lewis and Clark
River, OR

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
a change to the regulations governing
the operation of the drawspans of the

U.S. 101 (New Youngs Bay) highway
bridge, mile 0.7, at Smith Point, the
Oregon State (Old Youngs Bay) highway
bridge, mile 2.4, across Youngs Bay, and
the Oregon State (Lewis and Clark
River) highway bridge, mile 1.0, across
the Lewis and Clark River, Oregon.
The proposed rule would change the
existing regulations for these bridges in
three ways: The period during which
shorter notice is allowed for requesting
an opening of the bridges would be
reduced from the existing 5 a.m. to 9
p.m. period to a shorter 7 a.m. to 5:30
p.m. period; the notice required for
requesting an opening during the
proposed 7 a.m. to 5:30 p.m. period
would be increased from 30 minutes to
45 minutes; and the opening signal for
the New Youngs Bay Bridge would be
changed.
DATES: Comments must be received on
or before January 21, 1997.
ADDRESSES: Comments should be
mailed to Commander (oan), Thirteenth
Coast Guard District, 915 Second
Avenue, Seattle, Washington 98174—
1067. The comments and other
materials referenced in this notice will
be available for inspection and copying
at 915 Second Avenue, Room 3410,
Seattle, Washington. Normal office
hours are between 7:45 a.m. and 4:15
p-m., Monday through Friday, except
Federal holidays. Comments may also
be hand-delivered to this address.
FOR FURTHER INFORMATION CONTACT:
John E. Mikesell, Chief, Plans and
Programs Section, Aids to Navigation
and Waterways Management Branch,
(Telephone: (206) 220-7270).

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD13-95-011) and the specific
section of this proposal to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in unbound format, no larger than 8%2
by 11 inches, suitable for copying and
electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposal in
view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Commander,
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Thirteenth Coast Guard District at the
address under ADDRESSES. The request
should include the reasons why a
hearing would be beneficial. If it
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Drafting Information

The drafters of this notice are Austin
Pratt, Project Officer, and Lieutenant
Commander John C. Odell, Project
Attorney, Thirteenth Coast Guard
District Legal Office.

Background and Purpose

At the request of the Oregon
Department of Transportation, the Coast
Guard is proposing to change the
regulations governing the operation of
the drawspans of the U.S. 101 (New
Youngs Bay) highway bridge, mile 0.7,
at Smith Point; the Oregon State (Old
Youngs Bay) highway bridge, mile 2.4,
across Youngs Bay; and the Oregon
State (Lewis and Clark River), highway
bridge, mile 1.0, across the Lewis and
Clark River, Oregon.

First, the proposed rule would
decrease the period during which
shorter notice is allowed when
requesting an opening of the draw spans
of these bridges. Under the current
regulations, the bridges are operated on
30 minutes notice between 5 a.m. and
9 p.m. At all other times of the day, 4
hours notice is required for requesting
an opening. Historical data indicates
that most requests for openings are in
fact being made between 7 a.m. and 5:30
p-m. Records of drawbridge operations
show that during the year measured
from December 1994 to December 1995,
the New Youngs Bay Bridge opened 461
times, the Old Youngs Bay Bridge
opened 176 times, and the Lewis and
Clark River Bridge opened 525 times.
The vast majority (1,068 of 1,162) of
these openings were made between 7
a.m. to 5:30 p.m. The proposed rule
would alter the period during which
shorter notice is required to reflect the
historical use of the bridge.

Second, the proposed change would
increase the notice period for requesting
openings of the drawspans during the
proposed period of 7 a.m. and 5:30 p.m.
when shorter notice is allowed. The
notice required between 7 a.m. and 5:30
p.m. would be increased from 30
minutes to 45 minutes. These bridges
are not continuously manned and this
aspect of the proposed change is needed
to provide bridge operators more time to
travel to the bridges through increased
traffic congestion on area roads and
highways.

Finally, the proposed change would
change the published opening signal for
the New Youngs Bay Bridge. The
current regulations state that the
opening signal for the New Youngs Bay
Bridge is two prolonged blasts followed
by one short blast. The proposed change
would create a special opening signal
consisting of two prolonged blasts
followed by two short blasts. The
special opening signal is necessary to
prevent confusion with the signal of the
nearby Old Youngs Bay Bridge which
also has an opening signal consisting of
two prolonged blasts followed by one
short blast.

Discussion of Proposed Rule

The proposed rule would amend 33
CFR 117.899 to state that the drawspans
of all three bridges shall open on signal
if at least 45 minutes notice is given
between 7 a.m. and 5:30 p.m., and if
four hours notice is given at all other
times of the day. The change would also
change the opening signal for the New
Youngs Bay Bridge to two prolonged
blasts followed by two short blasts. All
other aspects of the current operating
regulations would remain the same.

Regulatory Evaluation

The proposed rule is not a significant
regulatory action under 3(f) of Executive
Order 12866 and does not require an
assessment of potential cost and benefits
under section 6(a)(3) of that order. It has
been exempted from review by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposed rule to be so
minimal that a full regulatory evaluation
under paragraph 10e of the regulatory
policies and procedures of DOT is
unnecessary. This expectation is based
on the fact that the proposed change
would not greatly increase the existing
notice requirements for requesting
drawbridge openings and the fact that
the reduced period during which
shorter notice is allowed merely
conforms the regulations to the
historical use of the bridges.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant effect on a
substantial number of small entities.
“Small entities” include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as ‘“‘small
business concerns” under section 3 of

the Small Business Act (15 U.S.C. 632).
Because the proposed change would not
greatly increase the existing notice
period for requesting drawbridge
openings, the Coast Guard certifies
under 5 U.S.C. 605(b) that this proposal,
if adopted, will not have a significant
impact on a significant number of small
entities.

Collection of Information

This proposal contains no collection
of information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal under the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that, under section 2.B.2.
of Commandant Instruction M16475.B,
this proposal is categorically excluded
from further environmental
documentation. A “‘Categorical
Exclusion Determination’ is available in
the docket for inspection or copying.

List of Subjects in 33 CFR Part 117
Bridges.
Proposed Regulations

For the reasons set out in the
preamble, the Coast Guard proposes to
amend part 117 of title 33, Code of
Federal Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.899 is revised to read
as follows:

§117.899 Youngs Bay and Lewis and
Clark River.

(a) The draw of the US101 (New
Youngs Bay) highway bridge, mile 0.7,
across Youngs Bay at Smith Point, shall
open on signal for the passage of vessels
if at least 45 minutes notice is given to
the drawtender at the Lewis and Clark
River Bridge by marine radio, telephone,
or other suitable means from 7 a.m. to
5:30 p.m. At all other times four hours
notice is required. The opening signal is
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two prolonged blasts followed by two
short blasts.

(b) The draw of the Oregon State (Old
Youngs Bay) highway bridge, mile 2.4,
across Youngs Bay at the foot of Fifth
Street, shall open on signal for the
passage of vessels if at least 45 minutes
notice is given to the drawtender at the
Lewis and Clark River Bridge by marine
radio, telephone, or other suitable
means from 7 a.m. to 5:30 p.m. At all
other times four hours notice is
required. The opening signal is two
prolonged blasts followed by one short
blast.

(c) The draw of the Oregon State
(Lewis and Clark River) highway bridge,
mile 1.0, across the Lewis and Clark
River, shall open on signal for the
passage of vessels if at least 45 minutes
notice is given by marine radio,
telephone, or other suitable means from
7 a.m. to 5:30 p.m. At all other times
four hours notice is required. The
opening signal is one prolonged blast
followed by four short blasts.

Dated: November 4, 1996.
J. David Spade,

Rear Admiral, U.S. Coast Guard, Commander,
13th Coast Guard District.

[FR Doc. 96-29951 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-14-M

33 CFR Part 117
[CGD08-96-048]
RIN 2115-AE47

Drawbridge Operation Regulation;
Tchefuncta River, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: At the request of the
Louisiana Department of Transportation
and Development (LDOTD) and the
Town of Madisonville, Louisiana, the
Coast Guard is proposing a change to
the regulation governing the operation
of the swing span drawbridge across the
Tchefuncta River, mile 2.5, at
Madisonville, St. Tammany Parish,
Louisiana. The proposed regulation
would require that the draw will open
on demand; except that from 5 a.m.
until 8 p.m. the draw would open only
on the hour. Presently, the draw is
required to open on signal; except that,
from 5 a.m. to 8 p.m. the draw opens
only on the hour and half-hour. This
change of eliminating openings at the
half-hour will allow for fewer
disruptions of vehicular traffic
movement and still provide for the
reasonable needs of navigation.

DATES: Comments must be received on
or before January 21, 1997.

ADDRESSES: Comments should be
mailed to Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana 70130-3396, or
may be delivered to Room 1313 at the
same address between 8:00 a.m. and
3:00 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:

Mr. Phil Johnson, Bridge Administration
Branch, at the address given above,
telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION:
Request for Comments

Interested parties are invited to
participate in the proposed rulemaking
by submitting written views, comments,
or arguments. Persons submitting
comments should include their names
and addresses, identify the bridge and
give reasons for concurrence with or any
recommended change in this proposal.
Persons desiring acknowledgment that
their comments have been received
should enclose a stamped, self-
addressed postcard or envelope.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Eighth Coast
Guard District at the address under
ADDRESSES. The request should include
reasons why a hearing would be
beneficial. If it is determined that the
opportunity for oral presentations will
aid in this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

The Commander, Eighth Coast Guard
District, will evaluate all
communications received and
determine a course of final action on
this proposal. The proposed regulation
may be changed in the light of
comments received.

Discussion of Proposed Rules

Extensive residential development in
the Madisonville area has significantly
increased the amount of both vehicular
traffic and vessel traffic which use the
bridge. Navigational openings, recorded
by the LDOTD, showed that the bridge
had 313 openings for the month of
April, 1996; 338 openings for May,
1996; 412 openings for June, 1996 and
407 openings for July, 1996. The
vehicular traffic count taken for a two
week period in June 1996 by LDOTD
showed that during the proposed
regulated period for bridge openings (5
a.m. to 8 p.m.), the average daily traffic
crossing the bridge was 9195 vehicles
per day on weekdays, 7793 vehicles on
Saturdays and 7018 vehicles on
Sundays. The predominant waterway
users of this drawbridge are recreational

boaters. While operators of these boats
may be slightly inconvenienced by the
regulated openings, they will still have
the opportunity to pass through the
bridge with knowledge of the schedule
for openings and with minimal
planning. Most recreational boat owners
that use the bridge for vessel passage
also use the bridge for vehicular
passage. Therefore, they too will benefit
from the regulated bridge openings. The
draw will open on signal at any time for
a vessel in distress, or for an emergency
aboard the vessel. Vertical clearance of
the bridge in the closed position is 6.2
feet above mean high water at the west
rest pier fender and 1.5 feet above mean
high water at the pivot pier fender.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities” may include (1) small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. The
Coast Guard certifies under 5 U.S.C.
605(b) that this proposal, if adopted,
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This proposal contains no collection-
of-information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism Implications

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
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the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this proposal
and concluded that under paragraph
2.B.2.(g)(5) of “Commandant Instruction
M16475.1B, this proposal is
categorically excluded from further
environmental documentation. A
““‘Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend Part 117 of Title 33, Code of
Federal Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.500 is revised to read
as follows:

§117.500 Tchefuncta River.

The draw of the SR 22 bridge, mile
2.5, at Madisonville, shall open on
signal; except that, from 5 a.m. to 8
p-m., the draw need open only on the
hour. The draw shall open on signal at
any time for a vessel in distress or for
an emergency aboard a vessel.

Dated: November 5, 1996.
T.W. Josiah,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 96-29952 Filed 11-21-96; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1
[MD Docket No. 96-186; FCC 96-422]

Assessment of Annual Regulatory
Fees for AM and FM Broadcast Radio
Licensees

AGENCY: Federal Communications
Commission.
ACTION: Notice of inquiry.

SUMMARY: In its decision establishing
regulatory fees for fiscal year 1996, the

Commission stated that it would initiate
a Notice of Inquiry, in order to develop
a more equitable methodology for
assessing regulatory fees upon AM and
FM licensees, and in particular, that it
would consider a specific methodology
proposed by the Montana Broadcaster
Association. Currently, the Commission
assesses regulatory fees on AM and FM
broadcasters based upon a station’s
license classification. Montana’s
proposal bases the fee on both a
station’s class of license and market
designation. This Notice of Inquiry
requests comments on Montana’s
proposal and invites interested parties
to suggest alternative methodologies for
assessing these fees.

DATES: Interested parties may file
comments on or before December 23,
1996 and reply comments on or before
January 6, 1997.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Jerome D. Remson, Office of General
Counsel at (202) 418-1755, or Terry D.
Johnson, Office of Managing Director at
(202) 418-0445.

SUPPLEMENTARY INFORMATION:

Adopted: October 25, 1996.
Released: November 6, 1996.

l. Introduction

1. By this Notice of Inquiry, the
Commission is initiating a proceeding to
determine if, in FY 1997, it is feasible
to utilize a methodology based on
market size for assessing annual
regulatory fees upon licensees of AM
and FM broadcast radio stations. We
invite interested parties to comment
upon a methodology proposed by the
Montana Broadcasters Association
(Montana), and to propose any other
methodology for assessing AM and FM
fees they believe would serve the public
interest.

11. Background

2. In establishing our regulatory fee
program, we recognized that Congress
had required the Commission to adopt
the Schedule of Regulatory Fees for FY
1994, contained in section 9(g) of the
Communications Act, as amended. 47
U.S.C. 159(g). The Schedule assessed
AM and FM radio fees based upon class
of station. Thus, each licensee paid a fee
identical to other licensees with the
same class of station, without regard to
the size of its service area. See
Implementation of Section 9 of the
Communications Act, 59 FR 30984 (June
16, 1994), 9 FCC Rcd 5333, 5339 (1994).
Therefore, we declined to consider any

revision to the fee schedule for FY 1994,
but we invited interested parties to
propose alternative methodologies for
various services subject to the regulatory
fees, including AM and FM radio, for
consideration in our proceeding to
adopt the FY 1995 Schedule of
Regulatory Fees. 60 FR 3807 (January
19, 1995), 9 FCC Rcd at 5360.
Subsequently, in our NOI proposing fees
for FY 1995, we recognized that
“population density of a (AM or FM)
station’s geographic location was also a
public interest factor warranting
recognition in the fee schedule.”
Therefore, we proposed for
consideration by interested parties a
methodology incorporating market size
in the calculation of AM and FM fees,
by assessing higher fees for radio
stations located in Arbitron Rating Co.
(Arbitron) designated markets. We
proposed a two-tiered fee schedule with
stations in Arbitron rated markets
paying higher fees than the same classes
of stations located in smaller, non-
Arbitron rated markets. See Notice of
Proposed Rulemaking in the Matter of
Assessment and Collection of
Regulatory Fees for Fiscal Year 1995,
MD Docket No. 95-3, FCC 95-14,
released January 12, 1995 at 1 29. See 60
FR 3807 (January 19, 1995).
Nevertheless, in our Report and Order
establishing the FY 1995 fees, we
declined to adopt this proposed method
because, after consideration of the
comments, we found that it did not
provide a “sufficiently accurate and
equitable method for determining fees.”
See Assessment and Collection of
Regulatory Fees for Fiscal Year 1995 60
FR 34004 (June 29, 1995), 10 FCC Rcd
13512, 13531-32 (1996).

3. In our Notice of Proposed
Rulemaking to establish regulatory fees
for FY 1996, we stated with regard to
the fees for AM and FM radio stations,
that we “‘were particularly interested in
a proposal which would associate
population density and service area
contours with license data”” and we
again requested interested parties to
propose viable alternative
methodologies for assessment of AM
and FM fees. Assessment and Collection
of Regulatory Fees for Fiscal Year 1996,
FCC 96-153, 11120-21 (April 9, 1996).
See 61 FR 16432 (April 15, 1996). In
response, Montana filed comments
proposing an AM and FM fee structure
based on class of station and on market
size. We received no comments
addressing Montana’s proposal.
However, following our own review of
the proposal, we decided not to take any
action until we had an opportunity to
more extensively evaluate the impact of
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Montana’s proposal on AM and FM
licensees through a Notice of Inquiry.
Assessment and Collection of
Regulatory Fees for Fiscal Year 1996,
FCC 96-295, 111123-29, July 5, 1996, 61
FR 36629 (July 12, 1996).

I11. The Montana Proposal

4. Montana’s proposed methodology
utilizes broad groupings of radio
markets determined by Arbitron market
size, with the fee for each market
grouping predicated on the ratios that
Congress initially established in section
9(g) of the Act (47 U.S.C. 159(g)) for

assessing fees for licensees of television
stations serving different sized markets.
Montana proposes four specific radio
market classifications: Markets 1
through 25; Markets 26-50; Markets 51—
100; and Remaining Markets. Montana’s
proposal assigns stations to each market
grouping based upon Arbitron market
designations and relies on an analysis of
broadcast markets prepared by
Dataworld MediaXpert Service which
groups radio stations by class of station
within a particular market size. It then
calculates the fees for stations in
different markets utilizing the ratios

between the fees for television markets
in section 9(g). Montana argues that its
proposal is more equitable than the
groupings based on class of station
relied on by the Commission, because
under its proposal stations in smaller
markets would pay lower fees than
stations serving more populous markets.

5. In order to collect the total
aggregate fees to be recovered from AM
and FM radio stations as proposed in
the FY 1995 NPRM, Montana’s
proposed methodology would have
allocated fees among radio stations as
follows:

AM AM AM AM FM FM
Markets Class A Class B Class C Class D Class 11 Class 112
Lo25 ot $2,890 $1,710 $645 $815 $2,890 $1,940
2,040 1,140 455 575 2,040 1,370
1,360 760 305 385 1,360 910
850 475 190 240 850 570

1Class | includes FM Classes C, C1, C2 and B.
2Class Il includes FM Classes A, B1 and C3.

6. However, subsequent to the filing
of Montana’s proposal, Congress
increased the aggregate amount of fees
to be recovered by the Commission and
amended the Commission’s regulatory
fee schedule for television stations to
increase the fees paid by licensees in
larger markets and to reduce the fees

paid by licensees located in Markets 51—
100 and the Remaining Markets. Public
Law No. 104-134. See Assessment
Collection of Regulatory Fees for Fiscal
Year 1996, supra at § 14. This
substantially changed the ratios between
the fees for television stations in
different sized markets used by Montana

to compute its proposed radio fees.
Substituting the actual ratios between
the regulatory fees for television stations
in different sized markets for the old
ratios utilized in Montana’s proposal,
would have produced the following
radio fees for FY 1996: 3

AM AM AM AM FM FM
Markets Class A Class B Class C Class D Class 14 Class 115
L2 e $11,500 $6,325 $2,575 $3,150 $4,875 $3,250
2650 1o 6,675 3,675 1,500 1,850 2,850 1,900
51-100 ......... 3,550 1,975 800 980 1,525 1,000
Remaining 1,000 555 225 275 430 285

4Class | includes FM Classes C, C1, C2 and B.

5Class Il includes FM Classes A, B1 and C3.

7. The above fees illustrate the impact
of the Montana proposal when the
changes mandated by Congress to the
Regulatory Fee Schedule are considered.
We are particularly concerned about the
size of the increases in larger markets
which, in addition to having more
potential listeners, have greater
concentrations of stations, thereby
increasing the competition for listeners
in those markets. Moreover, the
accuracy of both sets of calculations are
predicated on assumptions that the total
aggregate amount of fees to be collected
remains unchanged, that the revenue
requirement allocated to all broadcast
licensees remains unchanged, and that
there are no changes in the numbers and
classes of licensees subject to broadcast

3By contrast, according to the FY 1996 Schedule
of Regulatory Fees, AM class A stations are assessed
a fee of $1,250; Class B stations $690; Class C

fees. The calculations presented herein
are illustrative only, because the fees are
predicated on assumptions that may not
re-occur in FY 1997. A change in any or
all three of these factors, would result in
individual fees different than those
illustrated in paragraph 6.

IV. Conclusion

8. As discussed above, we intend to
explore in this proceeding whether, in
FY 1997, the regulatory fee schedule for
AM and FM radio stations should be
modified to take into consideration
market size. Any such alternative fee
schedule that we might propose would
be subject to public comment in our
proceeding to establish fees for FY 1997.
To assist our efforts, we invite public

stations $280; and Class D stations $345. Similarly,
FM Class C, C1, C2 and B stations (Montana’s FM
Class ) are assessed a fee of $1,250; and FM Class

comment on the Montana proposal or
on proposed alternative methods for
assessing regulatory fees for the AM and
FM radio services.

V. Procedural Matters

9. Accordingly, the Commission
adopts this Notice of Inquiry pursuant
to authority contained in Sections 4 (i)
and (j), 9, 303(r), and 403 of the
Communications Act of 1934 as
amended. 47 U.S.C. 154 (i) and (j), 9,
303(r), and 403.

10. Pursuant to the applicable
procedures set forth in 8§ 1.415 and
1.4129 of the Commission’s rules, 47
CFR 1.425 and 1.419, interested parties
may file comments on or before
December 23, 1996 and reply comments

A, Bl and C3 stations (Montana’s FM Class Il) a fee
of $830.
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on or before January 6, 1997. All
relevant and timely comments will be
considered by the Commission before
final action is taken in this proceeding.
To file formally in this proceeding,
participants must submit an original
and four copies of all comments, reply
comments and supporting comments. If
participants want each Commissioner to
receive a personal copy of their
comments, an original and nine copies
must be filed. Comments and reply
comments should be sent to the Office

of the Secretary, Federal
Communications Commission,
Washington, DC 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239, 1919 M Street, NW.,
Washington, DC 20554), of the Federal
Communications Commission.

11. This Notice of Inquiry is exempt
from restrictions on ex parte
presentations. See 47 CFR 1.1204(a)(4).

12. Further information on this
proceeding may be obtained by

contacting Jerome D. Remson (202-418-
1755), Office of the General Counsel, or

Terry Johnson (202—418-0445, Office of
the Managing Director.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.
Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 96—-29875 Filed 11-21-96; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

California Spotted Owl Advisory
Committee

AGENCY: Office of the Secretary, USDA.
ACTION: Notice; establishment and
request for nominations.

SUMMARY: The Secretary of Agriculture
is establishing an advisory committee to
review a preliminary revised Draft
Environmental Impact Statement for
Managing California Spotted Owl
Habitat in the Sierra Nevada National
Forests of California. The Advisory
Committee’s final report is due to the
Secretary of Agriculture no later than
September 30, 1997. Nominations of
persons to serve on the Advisory
Committee are invited.

DATES: Nominations for membership on
the Committee must be received in
writing by December 9, 1996.
ADDRESSES: Send nominations for
membership on the Committee to the
Director, Land Management Planning,
MAIL STOP 1104, Forest Service, P.O.
Box 96090, Washington, DC 20090—
6090.

FOR FURTHER INFORMATION CONTACT:
Jonathan Stephens, Land Management
Planning Staff, Forest Service,
telephone: (202) 205-0948.
SUPPLEMENTARY INFORMATION: Pursuant
to the Federal Advisory Committee Act
(5 U.S.C. App.), notice is hereby given
that the Secretary of Agriculture intends
to establish a California Spotted Owl
Federal Advisory Committee
(Committee). The purpose of the
Advisory Committee is to review and
evaluate the preliminary revised Draft
Environmental Impact Statement (DEIS)
and make recommendations on how the
DEIS integrates the information recently
published in the Sierra Nevada
Ecosystem Project Report (SNEP) with
the forest planning alternatives. The
Committee will also examine the

planning models, assumptions,
analytical processes, and statistical
treatment of information used to
develop and support management
actions in the preliminary revised DEIS.
In addition, the Committee will review
other scientific information brought to
the Committee’s attention that may
pertain to the management of National
Forest System lands in the Sierra
Nevada ecosystem. The Committee will
make recommendations to the Secretary
on additional analysis and how the
Forest Service should proceed regarding
the release of a revised DEIS for public
comment

The Secretary has determined that the
work of the Advisory Committee is in
the public interest and relevant to the
duties of the Department of Agriculture.

Membership in the Committee will
consist of individuals with the scientific
and analytical expertise in the areas of
the California Spotted Owl, the Sierra
Nevada ecosystem, silviculture, fire
ecology, aquatic ecology, fur-bearers,
cumulative effects, and other areas
necessary to represent all aspects of
resource management. Representatives
from the Forest Service team which has
prepared the preliminary revised DEIS,
as well as other Forest Service resource
specialists and scientists, will be
available to serve as consultants to
facilitate review. Nominations to the
Committee should describe and
document the proposed member’s
qualifications for membership on the
Advisory Committee.

Appointments to the Advisory
Committee will be made by the
Secretary of Agriculture. Equal
opportunity practices will be followed
in all appointments to the Advisory
Committee. To ensure that the
recommendations of the Advisory
Committee have taken into account the
needs of the diverse groups served by
the Department, membership will
include, to the extent practicable,
individuals with demonstrated ability to
represent minorities, women, and
persons with disabilities.

Dated: November 18, 1996.
Wardell C. Townsend, Jr.,
Assistant Secretary for Administration.
[FR Doc. 96—29924 Filed 11-21-96; 8:45 am]
BILLING CODE 3410-11-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List a commodity and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.

EFFECTIVE DATE: December 23, 1996.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740

SUPPLEMENTARY INFORMATION: On
September 20 and 27, 1996, the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notices (61 FR 49435 and
50804) of proposed additions to the
Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodity and services and impact
of the additions on the current or most
recent contractors, the Committee has
determined that the commodity and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46-48c and 41 CFR 51—
2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodity and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodity and services.

3. The action will result in
authorizing small entities to furnish the
commodity and services to the
Government.
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4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodity and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodity and services are hereby
added to the Procurement List:

Commodity

Pillow, Bed
7210-01-395-7921

Services

Administrative Services, Social Security
Administration, Active Files Unit,
Philadelphia, Pennsylvania

Grounds Maintenance for the following
Washington, DC locations: USDA
Administration Building, 14th &
Jefferson Drive, SW, USDA South
Building and Auditors Building, 14th
& Independence Avenue, SW, USDA
Annex Building, 12th & C Streets, SW

Janitorial/Custodial, James River
Reserve Fleet Buildings, Admin
Building 2606 and Tech Support
Building, Fort Eustis, Virginia

Recycling Service, Naval Surface
Warfare Center, Bethesda, Maryland.
This action does not affect current

contracts awarded prior to the effective

date of this addition or options that may
be exercised under those contracts.

Beverly L. Milkman,

Executive Director.

[FR Doc. 96-29946 Filed 11-21-96; 8:45 am]

BILLING CODE 6353-01-P

Procurement List; Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
commodities and services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: December 23, 1996.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its

purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities and services
listed below from nonprofit agencies
employing persons who are blind or
have other severe disabilities. | certify
that the following action will not have
a significant impact on a substantial
number of small entities. The major
factors considered for this certification
were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the commodities and
services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46-48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities and
services have been proposed for
addition to Procurement List for
production by the nonprofit agencies
listed:

Commodities

Office and Miscellaneous Supplies

(Requirements for Shaw Air Force Base,
South Carolina)

NPA: Lions Club Industries, Inc.,
Durham, North Carolina

Envelope, Translucent

7530-01-354-2327

7530-01-354-3982

7530-01-354-3983

NPA: Industries for the Blind, Inc.,
Milwaukee, Wisconsin

Services

Administrative Services, Poff Federal
Building and Courthouse, 210
Franklin Road, SW, Roanoke, Virginia

NPA: Goodwill Industries of Tinker
Mountain, Inc., Salem, Virginia

Food Service Attendant, West Virginia
Air National Guard, Charleston, West
Virginia,

NPA: Goodwill Industries of Kanawha
Valley, Charleston, West Virginia

Grounds Maintenance, Camp Lejeune,
Main Gate and Holcomb Boulevard,
Jacksonville, North Carolina,

NPA: Coastal Enterprises of
Jacksonville, Inc, Jacksonville, North
Carolina

Janitorial/Custodial, VA Connecticut
Healthcare System, Newington
Campus, Newington, Connecticut,

NPA: CW Resources, Inc., New Britain,
Connecticut

Operation of Central Issue Facility, Fort
Drum, New York,

NPA: Jefferson County Chapter,
NYSARC, Watertown, New York.

Beverly L. Milkman,

Executive Director.

[FR Doc. 96-29947 Filed 11-21-96; 8:45 am]

BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

(Docket 57-96)

Foreign-Trade Zone 189—Muskegon,
Michigan; Application for Subzone
Status, ESCO Company Limited
Partnership (Colorformer Chemicals);
Extension of Public Comment Period

The comment period for the above
case, requesting special-purpose
subzone status for the colorformer
chemicals manufacturing facility of
ESCO Company Limited Partnership
(ESCO) (jointly owned by Mitsui Toatsu
Chemicals and Yamamoto Chemicals
(Japan)), in Muskegon, Michigan (61 FR
38137, 7/23/96) is further extended to
January 21, 1996, to allow interested
parties additional time in which to
comment on the proposal.

Comments in writing are invited
during this period. Submissions should
include 3 copies. Material submitted
will be available at: Office of the
Executive Secretary, Foreign-Trade
Zones Board, U.S. Department of
Commerce, Room 3716, 14th &
Pennsylvania Avenue, NW, Washington,
DC 20230.

Dated: November 15, 1996.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 96-29937 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P
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International Trade Administration
[A-580-008]

Color Television Receivers From the
Republic of Korea; Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
Antidumping Duty Administrative
Review.

SUMMARY: On May 24, 1996, the
Department of Commerce (the
Department) published a notice of
preliminary results of administrative
review of the antidumping duty order
on color television receivers (CTVs)
from the Republic of Korea (49 FR
18336, April 30, 1984). The review
covers one manufacturer/exporter of the
subject merchandise and the period
April 1, 1994, through March 31, 1995.

We gave interested parties an
opportunity to comment on the
preliminary results of review. Based on
our analysis of the comments received,
we have not changed our analysis for
the final results from that presented in
the preliminary results of review.
EFFECTIVE DATE: November 22, 1996.
FOR FURTHER INFORMATION CONTACT:
David Genovese or Zev Primor, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-5253.

SUPPLEMENTARY INFORMATION:
Background

On April 28, 1995, Samsung
Electronics Co., Ltd. and its U.S.
subsidiary, Samsung Electronics
America, Inc. (collectively Samsung)
requested an administrative review and
partial revocation of the antidumping
duty order on CTVs from Korea. The
Department initiated the review on May
15, 1995 (60 FR 25885), covering the
period April 1, 1994, through March 31,
1995 (the twelfth review). On May 24,
1996, the Department published the
preliminary results of review (61 FR
26158). The Department has how
completed this review in accordance
with section 751 of the Tariff Act of
1930 (the Act).

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Act by the Uruguay Round

Agreements Act. In addition, unless
otherwise indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Scope of the Review

Imports covered by this review
include CTVs, complete and
incomplete, from the Republic of Korea.
This merchandise is currently classified
under item numbers 8528.10.08,
8528.10.11, 8528.10.13, 8528.10.17,
8528.10.19, 8528.10.24, 8528.10.28,
8528.10.34, 8528.10.38, 8528.10.44,
8528.10.48, 8528.10.54, 8528.10.58,
8528.10.61, 8528.10.63, 8528.10.67,
8528.10.69, 8528.10.71, 8528.10.73,
8528.10.77, 8528.10.79, 8529.90.03,
8529.90.06, and 8540.11.10 of the
Harmonized Tariff Schedule (HTS).
Since the order covers all CTVs
regardless of HTS classification, the
HTS subheadings are provided for
convenience and for the U.S. Customs
Service purposes. Our written
description of the scope of the order
remains dispositive. The period of
review is April 1, 1994, through March
31, 1995.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results of review. We
received comments from Samsung and
from the International Brotherhood of
Electrical Workers, International Union
of Electronic, Electrical, Salaried,
Machine & Furniture Workers, AFL—
ClO, and the Industrial Union
Department, AFL—CIO (the Petitioners).

Comment 1

Samsung argues that the Department’s
policy, which precludes revocation
when one or more periods of no
shipments follows three or more periods
of no dumping, is not in accordance
with the Department’s past practice, the
antidumping statute (i.e., the Act), or the
Department’s regulations.

With regard to the Department’s past
practice, Samsung argues that the
Department’s decision to deny
Samsung’s revocation request
contradicts its decision in a prior case.
Specifically, Samsung argues that the
Department has granted a respondent’s
revocation request even though it was
filed in an administrative review period
during which the respondent made no
shipments to the United States. See,
Elemental Sulphur from Canada; Final
Results of Antidumping Duty
Administrative Review, 56 FR 5391
(February 11, 1991) (hereinafter

Elemental Sulphur from Canada).
Samsung contends that the fact that the
respondent in Elemental Sulphur from
Canada filed revocation requests in
previous reviews in which it made
shipments is not a sufficiently
distinguishing factor. Samsung asserts
that because the situation here is
indistinguishable from the situation in
Elemental Sulphur from Canada it
would be arbitrary and capricious for
the Department to deny Samsung’s
revocation request.

With regard to the Act, Samsung
asserts that the Act authorizes the
Department to revoke an order after
conducting an administrative review but
that it does not limit a revocation
request to a review in which shipments
have occurred. Samsung refers to
section 751(d) of the Act to support its
claim.

With regard to the Department’s
regulations, Samsung states that the
Department’s regulations (specifically
section 353.25(b)) do not mandate that
a revocation request be filed in only the
last year of the three-year period in
which shipments to the United States
have occurred, only that the request be
filed during any anniversary month
beginning with the anniversary month
of the third consecutive review in which
respondent had sales at not less than
foreign market value. See section
353.25(b) of the Department’s
regulations. Samsung states that in
accordance with the Department’s
regulations, it submitted the required
certification attesting to the fact that it
had not sold CTVs at less than foreign
market value during the twelfth review.
Samsung contends that the fact that it
made no shipments inherently
demonstrates that it did not sell CTVs
at less than foreign market value during
the twelfth administrative review.
Moreover, Samsung argues that
according to section 353.25(b)(1) of the
Department’s regulations, the
certification provision does not require
that sales be made in the review period
in which revocation was requested.
Samsung asserts that the issue
addressed by the Court of International
Trade (CIT) in Exportaciones Bochica/
Floral v. United States, 802 F. Supp. 447
(1992), aff’d without opinion, 996 F.2d
317 (Fed. Cir. 1993) (hereinafter
Bochica/Floral) is distinguishable from
this case. In Bochica/Floral, contends
Samsung, the Court upheld the
Department’s interpretation that section
353.25(b) requires “‘that any revocation
request be filed on the anniversary
month of the order if it is to be
considered in the review requested that
month.” (Emphasis added). Samsung
argues that it did in fact request
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revocation in the opportunity month for
the twelfth review. Thus, Samsung
asserts that Bochica/Floral does not
control this case and does not prevent
the Department from considering
revocation in this review.

Samsung asserts that its claim that it
did not have to file its revocation
request during the anniversary month of
the third year of sales at not less than
foreign market value is supported by the
CIT’s differentiation between mandatory
and directory statutes. Samsung argues
that the CIT has stated that deadlines
are usually directory if no limits are
affirmatively imposed on the doing of
the act after the time specified and no
adverse consequences are imposed for
delay. See Kemira Fibres Oy v. United
States, 858 F. Supp 229 (1994)
(hereinafter Kemira Fibres Oy). In
contrast, Samsung states, where a
regulation uses the mandatory term
“will”, as, for example, in the sunset
provision of section 353.25(d)(4), it is
clear that failure to comply with the
regulatory requirements will result in
certain consequences. Kemira Fibres Oy
at 234. Samsung argues that section
353.25(b) does not impose any time
limit on the Department’s ability to
consider a request to revoke an
antidumping duty order which is filed
after the three-year base period. Thus,
Samsung asserts that nothing in section
353.25(b) prevents a party from
submitting a revocation request based
on the absence of dumping in prior
reviews. Additionally, Samsung argues
that section 353.25 (b) does not impose
any adverse consequences for waiting to
request revocation and, therefore, by the
CIT’s definition, section 353.25(b) is
merely directory, rather than
mandatory.

Samsung then argues that it would
have requested revocation during the
anniversary month of the eighth review,
the last review in which Samsung had
shipments of CTVs from Korea to the
United States, but that the Department’s
failure to at least publish the
preliminary results of review for the
sixth and seventh reviews prevented it
from doing so. Samsung contends that
the regulatory framework and the
Department’s practice assumes that the
reviews for the first two of the three-
year base period for qualifying for
revocation has been completed or have
at least reached the preliminary
determination stage. Samsung refers to
Fresh Cut Flowers from Mexico, 61 FR
28166 (June 4, 1996); Roller Chain,
Other Than Bicycle, from Japan, 61 FR
28168 (June 4, 1996); Brass Sheet and
Strip from Germany, 61 FR 20214 (May
6, 1996) to support its claim. Samsung
further argues that since the Department

had not published the preliminary
results of review by the anniversary
month of the eighth review period, the
Department should waive its policy of
requiring respondents to request
revocation during the anniversary
month of the third consecutive year of
sales at not less than foreign market
value. Samsung asserts that waiver of
the regulatory requirements is necessary
when failure to do so would lead to
inequitable results and refers to Brass
Sheet and Strip from France, 52 FR 812
(1987); Cold-Rolled Carbon Steel Flat
Products from Austria, 58 FR 37082
(July 9, 1993); Certain Granite Products
from Spain, 53 FR 24335 (June 28,
1988); Sugar and Syrups from Canada,
46 FR 27985 (May 22, 1981); Cemex,
S.A. v. United States, 1995 CIT Lexis
109, Slip Op. 95-72 (CIT 1995).
According to Samsung: (1) the
Department has waived deadlines under
indistinguishable circumstances (see,
Carton Closing Staples and Stapling
Machines from Sweden, 57 FR 4596
(February 6, 1992)); and (2) the CIT has
noted that where the Department is at
fault for a party’s non-compliance, it
must carry the burden of remedying the
situation. See Kemira Fibres Oy at 235.
Samsung further asserts that since the
deadline here is directory, not
mandatory (as explained earlier), the
case for waiver is even more
compelling.

Samsung then argues that it would
have been fruitless for it to submit a
revocation request without the required
certification for the twelfth review and
that it could not file the required
certification since it could not do so on
a good faith factual basis. Samsung
argues that section 353.25(b) of the
Department’s regulations requires that a
respondent’s certification of no
shipments at less than foreign market
value for the current review period and
the two preceding review periods be
founded on a good faith factual basis.
Samsung states that given the
uncertainty of pending reviews it could
not form a good faith belief that it had
an adequate factual basis to predict de
minimis margins in the sixth and
seventh reviews (i.e., the Court of
Appeals for the Federal Circuit (the
Federal Circuit) had before it several
precedent-setting issues relating to the
first review that would significantly
affect the results of all subsequent
reviews (the Federal Circuit issued its
decision on September 30, 1993 (see
Daewoo Electronics Co., Ltd., et al. v.
United States, 6 F.3d 1511 (Fed. Cir.
1993) (hereinafter Daewoo)) and
litigation on the fifth and sixth reviews
was pending before the CIT). Samsung

contends that the Department has: (1)
Acknowledged that a respondent must
reasonably believe that a basis for
revocation exists before it may file a
revocation request (see Color Television
Receivers from the Republic of Korea;
Preliminary Results and Termination in
Part of Antidumping Duty
Administrative Review, 60 FR 9005,
9007 (February 16, 1995)); and (2)
recognized that parties cannot be
required to comply with regulatory
deadlines when they lack the
information to make a good faith claim.
See Television Receivers, Monochrome
and Color, from Japan, 56 FR 5392
(February 11, 1991).

Samsung also claims that the
Department has violated Article 11 of
the GATT Antidumping Code (the
Antidumping Agreement) by continuing
to impose duties despite the absence of
dumping and by failing to self-initiate a
revocation proceeding. Samsung argues
that the Antidumping Agreement
imposes only two restrictions on the
Department’s obligation to consider
revocation requests: (1) Consideration of
a request must be warranted and (2) the
requesting party must provide the
Department with evidence supporting
its claim that the order is no longer
needed to protect the domestic industry.
Samsung argues that both conditions
have been satisfied since it has
demonstrated six consecutive years of
no dumping and certified that it would
agree to the immediate reinstatement of
the order if it were found to have sold
CTVs at less than foreign market value
in the future.

Samsung further claims that because
Article 11.1 of the Antidumping
Agreement provides that “‘[a]n anti-
dumping order shall remain in force
only as long as and to the extent
necessary to counteract dumping which
is causing injury,” the Department’s
failure to self-initiate a revocation
review violated the Antidumping
Agreement. Samsung states that the
Department’s initiation of a changed
circumstances review constitutes a
recognition of the Department’s Article
11 obligations. Samsung cites to Color
Television Receivers From the Republic
of Korea: Initiation of Changed
Circumstances Antidumping Duty
Administrative Review and
Consideration of Revocation of the
Order (in Part), 61 FR 32426 (June 24,
1996) in support of its claim.

Samsung argues that because this case
is still at the preliminary stage, there is
ample time for the Department to
consider Samsung’s revocation request
and, if necessary, conduct a verification.
Therefore, contends Samsung, neither
the Department nor any interested party
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will be prejudiced by the Department’s
consideration of Samsung’s revocation
request. Moreover, argues Samsung, no
party will be prejudiced by the partial
revocation of the antidumping order
since Samsung has demonstrated six
years of no dumping.

Finally, Samsung argues that the
Department’s continuation of the order
will have the effect of punishing
Samsung for the Department’s failure to
comply with its regulatory deadlines.
Samsung contends that this violates the
Federal Circuit’s finding that ““[t]he
antidumping duty laws are intended to
be remedial, not punitive’ as specified
in NTN Bearing Corporation, 74 F.3d at
1208.

Petitioners disagree with Samsung’s
assertion that the Department’s policy,
which precludes revocation when one
or more periods of no shipments follows
three or more periods of no dumping, is
not in accordance with the Department’s
past practice or the Department’s
regulations.

With regard to the Department’s past
practice, Petitioners assert that
Samsung’s reliance on Elemental
Sulphur from Canada to define the
Department’s practice with regard to
revocation is wrong. Petitioners contend
that the Department’s decision in
Elemental Sulphur from Canada was a
significant departure from the
Department’s regulations and from the
Department’s established practice of
basing revocation of an order on the
absence of dumping rather than the
absence of shipments. Petitioners claim
that the Department’s regulations and its
discussion of those regulations make
clear that revocation under section
353.25(a) cannot be based on the
absence of shipments. Rather,
Petitioners assert that revocation must
be based on an absence of dumping.
Petitioners state that in this case,
Samsung had no shipments during the
twelfth review and, therefore, failed to
meet the requirements of the
Department’s revocation regulations.
Petitioners, citing to Atochem v. United
States, 609 F. Supp. 319, 321, n.5
(1985), note that in certain instances
when revocation has not been opposed
by any interested party, the Department
has taken a “‘short-cut” approach to
revocation. Petitioners state that in
those circumstances the Department has
apparently taken the view that when the
order is no longer of interest to the
domestic interested party, certain
revocation requests should be treated as
a kind of hybrid revocation request that
combines the absence of dumping with
the lack of interest by the domestic
industry and has accorded revocation.

Petitioners assert that Samsung’s
claim that the Department’s regulations
do not require that respondent seek
revocation of an order during the
anniversary month of the third
consecutive year of sales at not less than
foreign market value (i.e., that
respondent can seek revocation anytime
after it has established three consecutive
years of no dumping) is wrong for
several reasons. First, it ignores the
plain language of the regulations
(section 353.25(b)) which requires a
respondent to certify that it did not sell
at less than foreign market value in the
current review period. Second,
Petitioners contend that the goal of the
regulations is to ensure that respondents
have altered their unfair pricing
practices and are not likely to dump in
the future. This goal, Petitioners assert,
cannot be satisfied simply because a
respondent can demonstrate that it did
not dump five years earlier and
thereafter decided to stop shipping.
Moreover, as stated in the preamble to
the Department’s regulations
(Antidumping Duties; Final Rule, 54 FR
12742, 12758 (March 28, 1989)), the
absence of shipments is an unreliable
indicator of whether a respondent is
likely to dump in the future. Petitioners
contend that if the Department had
intended to allow respondents to obtain
revocation after three prior, consecutive
years of no dumping followed by an
indeterminate period of no shipments,
the regulations would have included
such a provision. Rather, Petitioners
assert that the regulations were revised
with the express purpose of ensuring
that periods of no shipments would not
be included in the Department’s
decision whether to revoke an order
under section 353.25(a). Third,
Petitioners contend that Samsung’s
argument ignores the requirements
imposed by the Court in Freeport
Minerals Co. v. United States, 776 F.2d
1029 (Fed. Cir. 1985), and companion
cases that require that revocation be
based on current data. See PPG
Industries, Inc. v. United States, 702 F.
Supp. 914 (1988); Matsushita Electric
Industrial Co. v. United States, 688 F.
Supp. 617 (1988) aff'd, 861 F.2d 257
(Fed. Cir. 1988). Lastly, Petitioners
disagree with Samsung’s assertion that
there is no deadline for submitting a
revocation request since the
Department’s regulations are directory
rather than mandatory. Petitioners assert
that Samsung’s efforts to compare the
situation that exists in this case to other
cases involving timing requirements and
deadlines are clearly in error.
Petitioners argue that the requirement
that a respondent must have shipments

during the POR to qualify for revocation
is not a deadline or timing requirement.
Rather, Petitioners claim that it is a
substantive requirement of the
regulations and the Department must
follow its regulations. See Torrington
Company v. United States, 82 F.3d 1039
(Fed. Cir. 1996); Chang Tieh v. United
States, 840 F. Supp. 141, 149 (1993).

With regard to Samsung’s argument
that the Department should waive the
requirement of the revocation
regulations because Samsung was
unable to request revocation in the
eighth review, Petitioners state that the
timing of events and the actions taken
by the Department in prior reviews have
no impact on whether Samsung can
meet the requirements of revocation in
this administrative review. In this
review, Petitioners assert that Samsung
had no shipments. Since the regulations
do not permit the Department to base
revocation on the absence of shipments,
Samsung has failed to meet the
requirements for revocation.

Petitioners argue that contrary to
Samsung’s assertion, under the law that
was in effect at the time of the eighth
review, the Department was under no
obligation to complete administrative
reviews in a twelve-month time frame.
See Nissan Motor Corporation in U.S.A.
v. United States, 651 F. Supp. 1450,
1455 (1986). Consequently, Petitioners
argue that Samsung’s contention that
the Department is under an obligation to
carry the burden of remedying the
situation is unfounded.

Additionally, Petitioners claim that
nothing prevented Samsung from
requesting revocation in the eighth
review. Petitioners assert that at the
time of the initiation of the eighth
review, while the final results of the
sixth and seventh reviews were still
pending, Samsung had received de
minimis margins in the fourth and fifth
reviews. Furthermore, in the final
results of the fifth review, the
Department made clear that it was not
following the CIT’s decision in Daewoo
since it had not had an opportunity to
appeal those cases and was instead
following its standard practice for
calculating the adjustment for the
commodity tax. See Color Television
Receivers from the Republic of Korea;
Final Results of Antidumping Duty
Administrative Review, 56 FR 12701
(March 27, 1991). Petitioners argue that
based on the results in the fourth and
fifth reviews coupled with the
knowledge that the Department did not
intend to follow the Court’s decision in
Daewoo until it had an opportunity to
appeal the decisions to the Federal
Circuit, Samsung could have properly
certified that it would have no sales at
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less than foreign market value in the
eighth review and sought revocation
based on the Department’s practice as it
existed in April 1991. Accordingly,
Petitioners conclude that Samsung’s
attempts to lay blame on the Department
for its own failure to request revocation
in the eighth review must fail.

Petitioners assert that the
Department’s decision not to grant
Samsung’s request for revocation is
consistent with the World Trade
Organization’s (WTQ’s) Antidumping
Agreement. Petitioners argue that the
Department’s requirements for
revocation of at least three consecutive
years of no dumping, with reliance on
current data, and with no likelihood of
a resumption of dumping, are
compatible with Article 11’s direction
that an antidumping duty order should
remain in force only as necessary to
offset injurious dumping and shall be
terminated as soon as the member
country’s authorities determine that the
order is no longer warranted in their
judgment. Petitioners contend that the
Department’s withholding of revocation
from Samsung would be upheld by any
WTO dispute settlement panel
convened under Article 17 of the
Antidumping Agreement as a
permissible interpretation of the
Antidumping Agreement.

Lastly, Petitioners argue that
Samsung’s assertion that no party would
be prejudiced by the partial revocation
of the order is untrue. Petitioners assert
that in the absence of any showing that
Samsung has actually altered its pricing
practices to stop dumping and that
Samsung is not likely to dump in the
future, the domestic industry would be
seriously injured by revocation of the
order. Furthermore, argue Petitioners,
Samsung stopped shipping CTVs from
Korea because it had begun to ship to
the United States from facilities in
Mexico and other countries. Petitioners
state that the Department is currently
investigating whether this constitutes
circumvention (see Color Television
Receivers from Korea; Initiation of
Anticircumvention Inquiry on
Antidumping Duty Order, 61 FR 1339
(January 19, 1996)), and that the
domestic industry would be prejudiced
if the Department were to grant
revocation in the twelfth review without
first determining whether imports
entering through Mexico are
circumventing the order. According to
Petitioners, however, whether Samsung
is found to be circumventing the new
law is not the only dispositive issue in
this case. The absence of shipments
does not mean that Samsung would not
have dumped if it had been shipping
during the most recent periods nor is it

any indication that it would not dump
in the future if the order was revoked.
Accordingly, the Department should
continue to deny Samsung’s request for
revocation in its final results of review.

Department’s Position

In this review, Samsung seeks to
invoke the revocation procedure
provided for in 19 CFR section
353.25(a), absent shipments of subject
merchandise to the United States during
the period of this administrative review.
Under section 353.25(a)(2), the
Department may revoke an order in part
if (1) a producer “‘sold the [subject]
merchandise at not less than foreign
market value for a period of at least
three consecutive years;” (2) it is not
likely that the producer will in the
future sell the merchandise at less than
foreign market value; and (3) if the
producer has previously sold the
merchandise at less than foreign market
value, it agrees to immediate
reinstatement of the order if it is found
that it sold the merchandise at less than
foreign market value in the future
(emphasis added). The procedures
established for revocation provide for a
respondent (1) to request revocation in
writing during the third or subsequent
anniversary month of the publication of
the order, and submit with the request
(2) the agreement, as needed, and (3) a
certification that respondent ““sold the
merchandise at not less than foreign
market value” during the period of the
current review. Thus, the plain language
of the regulations indicates that
revocation must be based upon three
years of sales at non-dumped prices; not
on the absence of shipments.

Further, in promulgating the 1989
regulations, the Department made clear
that revocation under section
353.25(a)(2) cannot be based upon an
absence of shipments. As explained in
the preamble to the final regulations, the
Department specifically eliminated the
regulatory language that allowed
respondents to obtain revocation under
that provision based upon no shipments
and noted as follows:

In a departure from the Department’s past
practice, this rule does not provide for
revocations based on a period of no
shipments. It has been the Department’s
experience that the absence of shipments is
no indication of the absence of price
discrimination, which is the basis for
revocation under this paragraph. In
determining, however, whether an order
should be revoked based on changed
circumstances under paragraph (d), the
Department may consider among other things
periods of no shipments.

Antidumping Duties; Final Rule, 54 FR
12742, 12758; March 28, 1989
(emphasis added).

Therefore, contrary to Samsung’s
assertion, it is not the Department’s
practice, nor is it the intent of the
regulations that periods of no shipments
be used to satisfy the revocation
requirements of section 353.25(a)(2) of
the regulations.

Further, we disagree with Samsung’s
argument that the Department’s
regulations permit revocation requests
to be filed without any further
restrictions or conditions during any
anniversary month beginning with the
third anniversary month (i.e., that
respondent could request revocation
given three years of sales at not less than
foreign market value followed by one or
more years of no requests for reviews/
no shipment reviews) and that this is
supported by the CIT’s distinction
between mandatory and directory
statutes.

In the Department’s view, the 1989
amendment to the revocation regulation
was also implemented to ensure that
current data provide the basis for any
revocation determination. The
regulation requires that a respondent
submit with its revocation request in the
third or subsequent anniversary month
a certification that:

the person sold the merchandise at not less
than foreign market value during the period
[under review].

Sections 353.25(b)(1) and 353.22(b) of
the Department’s regulations.

The requirement that the respondent
certify for the current review period,
together with the requirement that
revocation be based upon three
‘‘consecutive years’ of no dumping
establishes a rolling three-year period
(the current year and the two preceding
years) that constitute the relevant period
for revocation purposes. Thus, the
Department interprets section 353.25(b)
normally to require a producer or a
reseller to submit its revocation request
during the opportunity month for the
administrative review which the
respondent believes would establish its
eligibility for revocation (the third year
in the rolling period). This
interpretation reflects the Department’s
concern that revocation determinations
be based upon current data and is
consistent with Bochica/Floral. See
also, Freeport Minerals Co. v. United
States, 776 F.2d 1029 (Fed. Cir. 1985)
and PPG Industries, Inc. v. United
States, 12 CIT 1189, 702 F. Supp. 914
(1988).

With respect to Samsung’s contention
that Elemental Sulfur represents the
Department’s practice on this issue, we
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disagree. In that case, the foreign
producer sought and received
revocation during a period of no
shipments (56 FR 5391). In the
Department’s view, Elemental Sulfur is
an exception to the Department’s
standard practice. It is the only
revocation granted in a no-shipments
review following the promulgation of
the 1989 regulations, as stated above.
All other such requests were denied.
See Color Television Receivers, Except
for Video Monitors, from Taiwan, 58 FR
4148 (January 13, 1993); Animal Glue
and Inedible Gelatin from West
Germany; Final Results of Antidumping
Duty Administrative Review; 54 FR
50791 (December 11, 1989); and Carbon
Steel Wire Rod from Argentina;
Preliminary Results of Antidumping
Duty Administrative Review, 54 FR
27921 (July 3, 1989).

Moreover, the facts in Elemental
Sulfur were significantly different from
the present case. In Elemental Sulfur,
the foreign producer which sought
revocation had sales at not less than
foreign market value in the three years
immediately preceding the revocation
review and made a timely request for
revocation in the third consecutive year
of sales at not less than foreign market
value.

In contrast, Samsung has not had
shipments of subject merchandise into
the United States for a period of more
than five years. In such a case the
Department’s concern about the lack of
current data is more compelling. If the
Department were to grant such a
request, the revocation determination
would be based solely upon data from
more than five years ago. Further, unlike
the respondent in Elemental Sulfur
which filed a timely request for
revocation in the third consecutive year
of sales at less than foreign market
value, Samsung has not done so in this
case.

Moreover, in the present case, it is
unnecessary for the Department to
exercise the extraordinary discretion
Samsung is requesting in this
administrative review. Section 353.25(a)
contains detailed criteria for revocation,
resulting in limited agency discretion.

In contrast, under section 353.25(d) the
agency has broad discretion to revoke if
it finds changed circumstances
sufficient to warrant revocation. The
discretion Samsung asks the Department
to exercise is available under section
353.25(d) and, in fact, such a proceeding
is underway. See, Color Television
Receivers from the Republic of Korea:
Initiation of Changed Circumstances
Review and Consideration of Revocation

of Order (in Part), 61 FR 32426 (June 24,
1996).

The Department disagrees with
Samsung’s argument that the
Department’s failure to complete the
sixth and seventh reviews in a timely
fashion prevented Samsung from
requesting revocation in the eighth
review. The issue of Samsung’s failure
to request revocation in a timely fashion
was thoroughly addressed by the
Department in the sixth and seventh
reviews. Color Television Receivers from
the Republic of Korea; Final Results of
Antidumping Duty Administrative
Reviews, 61 FR 4408 (February 6, 1996).
The Department incorporates by
reference, its position in the sixth and
seventh reviews in this review.

With respect to Samsung’s contention
that the Department has violated Article
11 of the Antidumping Agreement by
continuing to impose duties despite the
absence of dumping, and by failing to
self-initiate a revocation proceeding, we
disagree. The Antidumping Agreement
recognizes each country’s authority and
responsibility to establish rules for the
implementation of the Agreement.
Article 11 of the Antidumping
Agreement provides a broad directive
concerning the parameters of the
determination. Article 11.2 in part
states:

If, as a result of the review under this
paragraph, the authorities determine that the
anti-dumping duty is no longer warranted, it
shall be terminated immediately.

Antidumping Agreement at Article 11.2.

In our view, the provisions of section
353.25 of the Department’s regulations,
which reflect the Department’s
longstanding practice, fully implement
Article 11.2 of the Antidumping
Agreement. The regulation is consistent
with the broad discretion provided by
the statute and reflected in the
Antidumping Agreement.

Accordingly, the Department has
determined not to revoke the
antidumping duty order with regard to
Samsung.

Final Results of Review

Based on our analysis of the
comments received, we have
determined, as we did in the
preliminary results, to maintain
Samsung’s current cash deposit rate.
This rate is zero percent, because the
margin assigned to Samsung in the most
recent final results of review in which
it made shipments was a de minimis
rate (0.47 percent).

The following deposit requirements
will be effective for all shipments of the
subject merchandise entered, or

withdrawn from warehouse, for
consumption on or after the publication
date of these final results of
administrative review, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rate for Samsung will remain
zero percent; (2) for merchandise
exported by manufacturers or exporters
not covered in this review but covered
in a previous review or the original less-
than-fair-value (LTFV) investigation, the
cash deposit rate will continue to be the
rate published in the most recent final
results or determination for which the
manufacturer or exporter received a
company-specific rate; (3) if the exporter
is not a firm covered in this review,
earlier reviews, or the original
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the manufacturer of the
merchandise in these final results of
review, earlier reviews, or the original
investigation, whichever is the most
recent; and (4) if neither the exporter
nor manufacturer is a firm covered in
this or any previous review or the
original investigation, the cash deposit
rate will be 13.90 percent, the “all
others” rate, as established in the
original less-than-fair-value
investigation (49 FR 18336).

These deposit requirements, when
imposed, shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.
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Dated: November 14, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-29942 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-351-820]

Ferrosilicon From Brazil; Final Results
of Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of
Antidumping Duty Administrative
Review.

SUMMARY: On May 8, 1996, the
Department of Commerce (the
Department) published the preliminary
results of its administrative review of
the antidumping duty order on
Ferrosilicon from Brazil. The review
covers exports of this merchandise to
the United States by one manufacturer/
exporter, Companhia de Ferro Ligas da
Bahia (Ferbasa), for the period August
16, 1993 through February 28, 1995.
We gave interested parties an
opportunity to comment on our
preliminary results. Based on our
analysis of the comments received, we
have revised our calculations for these
final results.
EFFECTIVE DATE: November 22, 1996.
FOR FURTHER INFORMATION CONTACT:
Wendy Frankel, Office of AD/CVD
Enforcement, Group I, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-5849.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments to
the Tariff Act of 1930 (the Act) by the
Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Background
On May 8, 1996, the Department (the
Department) published in the Federal

Register (61 FR 20793) the preliminary
results of its administrative review of

the antidumping duty order on
ferrosilicon from Brazil. The
antidumping duty order on ferrosilicon
from Brazil was published March 14,
1994 (59 FR 11769). The review covers
the period August 16, 1993 through
February 28, 1995.

Scope of the Review

The merchandise subject to this
review is ferrosilicon, a ferroalloy
generally containing, by weight, not less
than four percent iron, more than eight
percent but not more than 96 percent
silicon, not more than 10 percent
chromium, not more than 30 percent
manganese, not more than three percent
phosphorous, less than 2.75 percent
magnesium, and not more than 10
percent calcium or any other element.

Ferrosilicon is a ferroalloy produced
by combining silicon and iron through
smelting in a submerged-arc furnace.
Ferrosilicon is used primarily as an
alloying agent in the production of steel
and cast iron. It is also used in the steel
industry as a deoxidizer and a reducing
agent, and by cast iron producers as an
inoculant.

Ferrosilicon is differentiated by size
and by grade. The sizes express the
maximum and minimum dimensions of
the lumps of ferrosilicon found in a
given shipment. Ferrosilicon grades are
defined by the percentages by weight of
contained silicon and other minor
elements. Ferrosilicon is most
commonly sold to the iron and steel
industries in standard grades of 75
percent and 50 percent ferrosilicon.
Calcium silicon, ferrocalcium silicon,
and magnesium ferrosilicon are
specifically excluded from the scope of
this review.

Calcium silicon is an alloy containing,
by weight, not more than five percent
iron, 60 to 65 percent silicon, and 28 to
32 percent calcium. Ferrocalcium
silicon is a ferroalloy containing, by
weight, not less than four percent iron,
60 to 65 percent silicon, and more than
10 percent calcium. Magnesium
ferrosilicon is a ferroalloy containing, by
weight, not less than four percent iron,
not more than 55 percent silicon, and
not less than 2.75 percent magnesium.

Ferrosilicon is currently classifiable
under the following subheadings of the
Harmonized Tariff Schedule of the
United States (HTSUS): 7202.21.1000,
7202.21.5000, 7202.21.7500,
7202.21.9000, 7202.29.0010, and
7202.29.0050. Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
review is dispositive.

Ferrosilicon in the form of slag is
included within the scope of this review

if it meets, in general, the chemical
content definition stated above and is
capable of being used as ferrosilicon.
Parties that believe their importations of
slag do not meet these definitions
should contact the Department and
request a scope determination.

Analysis of Comments Received

We received case and rebuttal briefs
from the petitioners, Aimcor and SKW
Metals & Alloys, Inc. and from the
respondent, Ferbasa. At the request of
the petitioners, we held a hearing on
June 26, 1996.

Comment 1: The petitioners argue that
Brazil’s economy was hyperinflationary
during the period of review (POR).
According to the petitioners, over the
18%2 month POR the inflation rate in
Brazil was 3,927 percent which greatly
exceeds the Department’s 60 percent
threshold for determining if an economy
is hyperinflationary. Petitioners agree
with Ferbasa, however, that during the
six-month period (September 1994
through February 1995) for which
Ferbasa reported sales and cost data,
inflation rates in Brazil were below the
hyperinflationary levels.
Notwithstanding this fact, petitioners
argue that inflation rates in Brazil were
between 38.86 percent and 44.78
percent per month during the preceding
seven months, all of which are in the
POR, and that Ferbasa’s reported direct
materials costs were distorted by this
hyperinflation since the materials are
inventoried and valued at the time of
purchase, but not used in production
until some later time.

Petitioners claim that respondent’s
own data shows that monthly inventory
costs increased dramatically over the
inflation rate for this period and thus
demonstrates the resultant distortion.
To eliminate the distortive effects of
hyperinflation on Ferbasa’s direct
materials costs during the POR, the
petitioners argue that for the final
results, the Department should follow
its established hyperinflationary
economy practice of determining
monthly costs of production (COP),
constructed values (CV) and normal
value (NV).

Citing the Final Determination of
Sales at Less Than Fair Value: Silicon
Metal from Brazil, 56 FR 26,979 (June
12, 1991) (Silicon Metal from Brazil,
LTFV), the petitioners contend that the
Department should follow its
established practice and use
replacement costs rather than historical
costs when evaluating dumping from a
hyperinflationary economy.

Ferbasa asserts that in its April 10,
1996 submission it provided substantial
evidence to support its contention that
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Brazil was not a hyperinflationary
economy during the relevant portion of
this review period. Citing petitioners’
June 10, 1996, case brief (p. 29), Ferbasa
notes that petitioners acknowledged that
Brazil’s economy was not
hyperinflationary during the six months
for which Ferbasa reported home market
sales and cost data. Ferbasa argues that
for these reasons the Department should
continue to use six-month weighted
average costs for the final results of
review.

Department’s Position: Petitioners
seek to invoke the Department’s practice
in hyperinflationary economies, which
calls for the use of replacement costs in
calculating the cost of production. This
methodology recognizes that in a
hyperinflationary economy it is not
useful to evaluate operating results and
financial position in the local currency
without restatement. Money loses
purchasing power at such a rate that
comparison of amounts from
transactions and other events occurring
at different times is misleading. In cases
where the respondent experiences
hyperinflation in the comparison market
during the period of review (POR), the
Department requires that the respondent
report current costs for the calculation
of COP and CV. This methodology
entails valuing any materials used to
produce the subject merchandise at the
average purchase price of those
materials during the month of
consumption (i.e., the normal inventory
value of raw materials is replaced by the
average purchase price for the month in
which the materials were consumed).
Labor and overhead costs are reported at
the actual monthly amount incurred
during the month of shipment. See Final
Determination of Sales at Less Than
Fair Value: Silicomanganese from
Venezuela, 59 FR 55,437, 55441
(November 7, 1994); Final
Determination of Sales at Less Than
Fair Value: Nitrocellulose from
Yugoslavia, 55 FR 34,946 (August 27,
1990) and Tubeless Steel Disc Wheels
from Brazil 52 FR 6947 (March 20,
1987).

In the present case, the sales at issue
occurred during the last six months of
the review period (i.e., September 1,
1994 through February 28, 1995). The
Brazilian economy experienced
significant inflation from September
1993 through June 1994. However,
based on our examination of the
annualized rate of inflation for
September 1994 through February 1995,
we have determined that there was no
hyperinflation during this time, as the
annualized rate of inflation for this six-
month period was less than 20 percent.
Petitioners’ arguments that raw

materials consumed during the segment
of the review period where costs are
calculated may have been purchased
during a period of hyperinflation is
speculative and not supported by facts
on the record of this case. The home
market sales in question occurred fully
two months after the period of
hyperinflation ended. We concluded
that, based upon the company’s
inventory turnover rate of
approximately one month, Ferbasa
produced ferrosilicon for these sales at
most approximately one month earlier
(i.e., at a time when the Brazilian
economy was not hyperinflationary).
Therefore, because the record supports
the conclusion that sales in question
were produced in a non-
hyperinflationary period, we can
reasonably conclude, absent evidence to
the contrary, that the costs were not
distorted by hyperinflation.
Accordingly, consistent with the
Department’s policy, we have not
applied a current cost methodology
because hyperinflation did not affect the
cost of the sales at issue. See the
Preliminary Results of Antidumping
Duty Administrative Review: Gray
Portland Cement and Clinker from
Mexico, 61 FR 51676, 51681 (October 3,
1996).

Comment 2: The petitioners contend
that Ferbasa failed to follow the
Department’s explicit instructions to
report replacement costs for purposes of
calculating COP and CV. The petitioners
note that in its original cost response,
Ferbasa stated that there were no
differences between the costs
maintained in Ferbasa’s normal cost
accounting and financial accounting
system and the costs submitted to the
Department. The petitioners further note
that Ferbasa stated that the costs
recorded in its accounting system are
historical costs. According to the
petitioners, Ferbasa stated that for
purposes of reporting costs to the
Department, it used a weighted-average
monthly cost of inventory (that had not
been adjusted for inflation) which the
company explained “is essentially the
weighted-average purchase price of each
material at the time the material is
placed in inventory.” In other words the
petitioners argue, Ferbasa reported
historical material costs.

Although Ferbasa stated that it had
reported materials costs on a
replacement cost basis in its
supplemental cost response, petitioners
assert that the reported direct materials
costs in that response were identical to
the costs reported in the original cost
response. Finally, petitioners contend
that had Ferbasa reported replacement
costs, such costs would be expected to

fluctuate at approximately the same rate
as inflation; however, Ferbasa’s reported
materials costs did not appear to do this.
Petitioners conclude, therefore, that
Ferbasa did not report replacement
costs.

Ferbasa contends that the monthly
materials cost data provided in its COP
responses reflect current material input
prices for each month. Ferbasa states
that the petitioners’ contented that
Ferbasa’s monthly direct materials costs
from September 1994 through February
1995 far exceeded the rate of inflation
of 10 percent is misleading and
deceptive. According to Ferbasa, the
petitioners wrongfully based their
contention on the total consumption
value of direct materials used in the
production of ferrosilicon as reported in
Exhibit D-14 of Ferbasa’s March 27,
1996, supplemental COP response.
Ferbasa argues that the total
consumption value of each material
input reported therein depends on the
quantity of the material input used in
the production of ferrosilicon and
reveals nothing regarding the average
price of these materials in each month.
Thus, Ferbasa contends that the
petitioners’ assertion is without basis
and should be rejected outright.

Department’s Position: The
Department has determined not to treat
Brazil as a hyperinflationary economy
in this review and therefore it is not
appropriate to use a replacement cost
methodology for purposes of
determining material costs. (See the
Department’s position with regard to
Comment 1.) Thus, the failure to report
replacement costs is moot because the
information is not necessary.

With regard to the costs reported by
Ferbasa in its questionnaire response,
we note that Ferbasa has repeatedly
stated that it reported costs directly
from its internal books and records;
these books and records are kept in a
manner that is consistent with Brazilian
generally accepted accounting
principles (GAAP). It is established
Department practice to accept costs
taken directly from a respondent’s
accounting system when that system is
in accordance with the foreign country’s
GAAP and it is clear that the figures
reported do not distort the dumping
calculations. See section 773(f)(1)(A) of
the Act and the Statement of
Administrative Action (H.R. Doc. No.
316, Vol. I, 103rd Congress, 2nd Sess.
(1994)) (SAA), pp. 164-165 See also,
Finally Determination of Sales at Less
Than Fair Value: Certain Pasta from
Italy, 61 FR 30326, 30354 (June 14,
1996); Final Determination of Sales at
Less Than Fair Value: Fresh Cut Roses
From Columbia, 60 FR 6981 (February
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6, 1995) (Roses, LTFV); Final
Determination of Sales at Less Than
Fair Value: Small Diameter Circular
Seamless Pipe from Italy, 60 FR 31981
(June 19, 1995); Certain cut-to-Length
Carbon Steel Plate from Germany: Final
Results of Antidumping Duty
Administrative Review, 61 FR 13834
(March 28, 1996); and Final
Determination of Sales at Less Than
Fair Value: Certain Canned Pineapple
Fruit Thailand, 60 FR 29553 (June 5,
1995).

Comment 3: According to the
petitioners, Ferbasa repeatedly failed to
comply with the Department’s explicit
and repeated instructions to prepare a
worksheet reconciling the reported cost
of manufacturing (COM) for ferrosilicon
to its internal books and records. The
petitioners argue that Ferbasa’s failure
to provide this reconciliation creates
serious impediment to proper analysis
of the validity of Ferbasa’s reported
costs.

Ferbasa contends that the petitioners’
allegation results from a basic
misunderstanding of Ferbasa’s reporting
methodology, since, as stated in its
March 1, 1996 COP response, Ferbasa
affirms that the COM reported to the
Department in response to the dumping
questionnaire reflects the values in its
regular accounting records (i.e., the
monthly inventory value and the
reported monthly COMs of ferrosilicon
are the same).

Department’s Position: As we noted
earlier, Ferbasa has stated in various
earlier submissions that the cost figures
reported to the Department directly
reflect the costs recorded in its financial
statements and thus no reconciliation is
necessary since the values are the same.
It is established Department practice to
accept costs taken directly from a
respondent’s accounting system when
that system is in accordance with the
foreign country’s GAAP and it is clear
that the figures reported do not distort
the dumping calculations. See the
Department’s Position with regard to
Comment 2.

Comment 4: Citing section 776(a)(2) of
the Act, the petitioners argue that the
statute requires the Department to use
the facts otherwise available ““if an
interested party * * * withholds
information that has been requested [or]
significantly impedes a proceeding.”
Citing Sparklers from the People’s
Republic of China; Preliminary Results
of Antidumping Duty Administrative
Review, 61 FR 15,464-5 (April 8, 1996),
petitioners contend, moreover, that the
statute codifies the Department’s
practice of applying an adverse
inference in selecting from the facts
otherwise available where a party has

“failed to cooperate by not acting to the
best of its ability to comply with a
request for information.”

The petitioners contend that Ferbasa
failed to comply with the Department’s
specific information requests and
withheld necessary information
available to it, thus significantly
impeding this proceeding. More
specifically, the petitioners contend that
Ferbasa failed to provide: Materials
replacement costs, a reconciliation of its
reported costs to the inventory values in
its normal books and records,
supporting documentation for the
reconciliation, and taxes on electricity.
In addition, the petitioners assert that
Ferbasa made misleading and
conflicting statements regarding the
basis of its reported costs. According to
the petitioners, either Ferbasa did not
report replacement costs, or did not
provide the necessary reconciliation.
Thus, petitioners conclude, under either
scenario, there exists a fundamental
deficiency in Ferbasa’s response that
“invalidates the reported data and
prevents the Department from making a
proper dumping margin calculation.”
(Petitioners brief at 15).

For these reasons, argue petitioners,
the Department should find Ferbasa to
be a noncooperative respondent and
should establish a margin based on the
total adverse facts available.

Ferbasa contends that the petitioners’
assertion that the Department should
find Ferbasa a noncooperative
respondent and determine a dumping
margin for Ferbasa based on the total
adverse facts available is without basis
and should be rejected outright. Ferbasa
contends that it has fully cooperated
with the Department by responding to
all the instructions in the original and
supplemental questionnaires in a timely
manner. Finally, Ferbasa notes that its
sales and cost of production responses
contain detailed information which
reconciles to it’s financial statements.

Department’s Position: As noted in
the Department’s Position with regard to
Comments 2 and 3, we do not agree
with the petitioners’ assertion that
Ferbasa has failed to provide
appropriate cost data. Nor do we agree
that Ferbasa failed to comply with the
Department’s requests to a degree that
results in a significant impediment to
this proceeding. As discussed below,
there are several items for which we do
not have complete information on the
record. Where this has occurred we
have used the facts otherwise available
to fill these minor gaps as stipulated by
section 776(a)(2) of the Act. Because the
gaps are not substantial and thus do not
affect the integrity of the response to the
missing items. In addition, we note that

these facts available insertions are non-
adverse, as we did not find that Ferbasa
“failed to cooperate by not acting to the
best of its ability.” See, Final
Determination of Sales at Less Than
Fair Value: Pasta from Italy, 61 FR
30326, 30329 (June 14, 1996).

We address the individual items for
which we applied facts available in our
discussions below in response to the
comments raised by the respondent and
the petitioners. However, because we
used price-to-price comparisons for the
preliminary results of review,neither
party addressed the issue of profit for
purposes of calculating CV. For profit,
we used an alternative method under
section 773(e)(2)(B)(iii) of the Act,
because we had no information that
would permit us to use any of the other
alternatives under section 773(e)(2). We
could not calculate the “‘profit cap”
prescribed by section 773(e)(2)(B)(iii)
based on sales for consumption in the
“foreign country” of merchandise that is
in the same general category of products
as the subject merchandise because we
had no such information. Instead, we
applied section 773(e)(2)(B)(iii) on the
basis of the facts available (section
776(b)( of the Act). The only
information available for these final
results for Ferbasa was the profit
realized by the respondent as shown in
the company’s 1994 fiscal year audited
financial statement.

Comment 5: The petitioners contend
that in the preliminary results the
Department improperly added the
imputed credit expenses that Ferbasa
reported in its revised home market
sales listing to Ferbasa’s home market
prices before using those prices in its
sales-below-cost comparison test and in
determining NV.

Petitioners assert that the Department
calculates home market credit expenses
solely for the purpose of making a
circumstance-of-sale adjustment for
differences between home market and
U.S. prices relating to terms of payment;
no imputed credit expense adjustment
to home market price is made for
comparison of home market prices to
COP.

Petitioners note that, in the
preliminary results analysis
memorandum, the Department stated
that Ferbasa’s reported credit costs
represent “‘upward adjustments to price
that Ferbasa made when the payment
terms of sale were in excess of 30 days,”
which should be included in the
calculation of home market prices.
However, petitioners also note that for
sales with payment terms in excess of
30 days, Ferbasa charged its customers
for late payment terms and included
those charges in the reported prices.
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Thus, petitioners argue, the
Department should not add imputed
credit expenses to home market prices
for either the calculation of NV or for
comparison of home market prices to
COP.

Ferbasa contends that the Department
incorrectly added an amount for credit
expenses to the reported home market
prices in its calculation of NV. Ferbasa
suggests that the Department correct this
error by subtracting the home market
credit expense from the reported home
market sales price in the calculation of
NV.

Department’s Position: We agree with
petitioners and respondent that the
Department inappropriately added
credit expenses to home market prices
for purposes of comparing home market
prices to COP and calculating NV. For
the preliminary results of review, we
inaccurately concluded that the
reported imputed home market credit
expenses represented a charge by
Ferbasa to its customers on sales with
payment terms in excess of 30 days
which should be added to home market
prices. However, we have reviewed the
record and determined that charges to
customers with such payment terms
were already included in the prices
reported by Ferbasa.

We also agree with petitioners that no
imputed expense adjustments are made
to home market prices for comparison to
COP. See the Department’s March 25,
1994, Policy Bulletin 94.6 Treatment of
adjustments and selling expenses in
calculating the cost of production (COP)
and constructed value (CV). Therefore,
for these final results of review we have
not added any home market credit
expenses to home market sales prices in
calculating NV or in comparing home
market prices to COP.

Comment 6: The petitioners argue that
it is inappropriate for the Department to
calculate home market imputed credit
expenses for Ferbasa using gross unit
prices which are inclusive of credit
revenues and ICMS and IPI taxes.

Petitioners state that since Ferbasa
does not incur an opportunity cost with
regard to late payment charges, such
charges should not be included in the
basis for the calculation of imputed
credit expenses. Rather, the petitioners
argue that imputed credit expenses
should be calculated by applying the
short-term borrowing rate to the period
during which credit is extended to the
purchaser against a price that is net of
late payment charges.

Citing the Final Determination of
Sales at Less Than Fair Value: Calcium
Aluminate Cement, Cement Clinker and
Flux From France (Calcium Aluminate
from France, LTFV), 58 FR 14,13,

14,139, 14,146 (March 25, 1994),
petitioners maintain that with regard to
taxes, it is the Department’s established
practice to exclude taxes from the prices
used in calculating imputed credit
expenses. Thus, for the final results, the
petitioners contend that the Department
should exclude the amounts Ferbasa
charged its customers for granting late
payments terms and the amount of
ICMS and IPI taxes paid from the home
market prices used to calculate home
market imputed credit expenses.
Ferbasa argues that in the final results
the Department should continue to use
the actual home market credit expenses
as reported in the questionnaire
response. In addition, Ferbasa supports
the Department’s preliminary
calculation of imputed credit expenses,
noting that a seller incurs an
opportunity cost with regard to the total
sales prices of its merchandise.
Department’s Position: We agree in
part with both petitioners and
respondent. Concerning the issue of
taxes, we note that there is no statutory
or regulatory basis for including these
taxes in the calculation of the credit
adjustment. See Calcium Aluminate
from France, LTFV. While there may be
an opportunity cost associated with
extending credit on the payment of
prices inclusive of taxes, that fact alone
is not a sufficient basis for the
Department to make an adjustment. We
note that virtually every expenses
associated with sales is paid for at some
point after the cost is incurred.
Accordingly, for each post-service
payment, there is also an opportunity
cost. Thus, to allow the type of
adjustment suggested by respondent
would imply that in the future the
Department would be faced with the
impossible task of trying to determine
the opportunity cost of every freight
charge, rebate, and selling expense for
each sale reported. This exercise would
make our calculations inordinately
complicated, placing an unreasonable
and onerous burden on both
respondents and the Department. See
also, Final Determination of Sales at
Less Than Fair Value: Sulfur Dyes,
Including Sulfur Vat Dyes, from the
United Kingdom, 58 FR 3253 (January 8,
1993). With regard to late payment
charges, we note that Ferbasa has stated
that these charges reflect the amount
actually paid by the customers as part
of the invoice price. The Department
calculates imputed credit expenses to
capture the opportunity cost associated
with not having received payment and
not having the merchandise. The fact
that the invoice price is increased when
the payment terms are in excess of 30
days does not negate the fact of the

opportunity cost associated with the
transaction.

Accordingly, we have recalculated
home market imputed credit expenses
by excluding only the ICMS and IPI
taxes included in gross home market
prices.

Comment 7: The petitioners note that
when the Department performs an
analysis of whether home markets sales
were sold below cost, it compares home
market prices and COP on an “apples-
to-apples” basis. Accordingly, the
Department either includes or excludes
an item from both the COP and the
home market prices used in the
comparison. The petitioners contend,
however, that the Department’s
preliminary results did not reflect this
practice, because the home market
prices used by the Department in the
sales-below-cost comparison included
ICMS and IPI taxes but the COP was
exclusive of these same taxes. The
petitioners, therefore, contend that the
comparison was not an ‘““‘apples-to-
apples” basis.

To correct this error, petitioners assert
that the Department should exclude the
amount of these taxes from both the
home market prices and the COP in the
sales-below-cost test.

Department’s Position: We agree with
petitioners that the Department
erroneously compared a tax-inclusive
home market price to a tax-exclusive
COP for purposes of determining sales
below cost. In order to effectuate a fair
comparison, it is the Department’s
practice to compare prices and COP on
the same basis. As discussed in the
March 25, 1994 policy bulletin 94.6,
“[b]oth the net COP and the net home-
market prices should be on the same
basis * * * otherwise, the comparison
would be distorted.” Consequently, for
these final results of review, we have
corrected our calculations and have
compared a tax-exclusive COP to tax-
exclusive home market prices.

Comment 8: The petitioners contend
that in reporting transfer prices for
purchases of eucalyptus charcoal from
affiliated companies, Ferbasa ignored
the Department’s instructions to “‘report
the value of the actual eucalyptus
charcoal consumed in production on the
basis of actual costs of affiliated
producers.” The petitioners further
contend that Ferbasa failed to respond
to the Department’s instructions to
report the value of its iron ore
purchased from affiliated producers on
the basis of the prices charged for iron
ore by unaffiliated suppliers.

The petitioners argue that these
instructions are in accordance with
Department practice and sections 773(f)
(2) and (3) of the statute, which state
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that if the transfer price of a major input
*“is less than the cost production of such
input” the Department may determine
the value of the input ““on the basis of
the * * * cost of production.”

Instead, according to the petitioners,
Ferbasa calculated two incorrect
adjustments to all materials costs, based
on ratios relating solely to costs and
prices of eucalyptus charcoal and iron
ore.

For the final results, the petitioners
contend that the Department should
calculate monthly weighted-average
costs of eucalyptus charcoal based on
the COP and volume of eucalyptus
charcoal purchases from affiliated
suppliers and the price and volume of
eucalyptus charcoal purchases from
unaffiliated suppliers.

To determine the cost of iron ore
consumed by Ferbasa in each month,
petitioners contend that the Department
should: first, determine the total
monthly consumption of iron ore by
dividing the reported total value of iron
ore used in ferrosilicon production by
the weighted-average input price
reported by Ferbasa for each month;
second, multiply the resultant monthly
consumption of iron ore by the
weighted-average monthly price paid for
iron-ore from unaffiliated suppliers to
derive the monthly total cost of iron ore;
and third, divide this amount by the
production quantity in the month to
determine the per-unit cost of iron ore.

Ferbasa contends that the petitioners’
comments reflect a basic
misunderstanding of the methodology
Ferbasa used to calculate its reported
eucalyptus charcoal and iron ore costs.
Ferbasa states that it has exhaustively
explained its calculation methodology
in its original and supplemental COP
responses. Moreover, Ferbasa argues,
the Department found this methodology
reasonable and accepted it for its
preliminary results. Ferbasa notes,
however, that if the Department should
decide in the alternative to recalculate
the multipliers based on the *‘total
volume” of charcoal eucalyptus and
iron ore purchased from affiliated
suppliers, it provided this information
in Exhibits D-13 and D-15 of the
supplemental COP response.

Department’s Position: We agree with
petitioners that Ferbasa initially
misreported the material costs for
eucalyptus charcoal and iron ore by
partly relying on affiliated party transfer
prices for these inputs that did not
represent arms-length prices. We also
agree that Ferbasa then inappropriately
adjusted all materials costs by using
multipliers based on purchases of
eucalyptus charcoal and iron ore.

In accordance with sections 773(f)(2)
and (3) of the Act, the Department’s
practice is to first test whether transfer
prices between affiliated suppliers
represent arm’s-length transactions. For
major inputs we use the transfer price
if it is shown to be at arm’s length and
not below the cost of production;
however, we use the affiliated supplier’s
cost of producing the input when the
amount represented as the transfer price
of such input is less than the cost of
producing the input. See Notice of Final
Determination of Sales At Less Than
Fair Value: Large Newspaper Printing
Presses and Components Thereof;
Whether Assembled or Unassembled
from Japan, 61 FR 38129, 38162 (July
23, 1996), and Certain Cold-Rolled and
Corrosion-Resistant Carbon Steel Flat
Products from Korea: Preliminary
Results of Antidumping Duty
Administrative Reviews, 61 FR 51882,
51887 (October 4, 1996).

After reviewing the information
submitted by Ferbasa in its original and
supplemental COP responses, we have
determined that (1) the transfer prices
from the affiliated supplier used by
Ferbasa in its calculation of reported
materials costs for eucalyptus charcoal
were below the supplier’s cost of
producing that major input, and (2) the
transfer prices from the affiliated
supplier for iron ore were not
representative of market prices for that
product. Consequently, we have
recalculated Ferbasa’s reported material
costs for eucalyptus charcoal and iron
ore.

Ferbasa stated that its prior
submissions to the Department contain
information sufficient for the
Department to recalculate the reported
material costs for these inputs, if
necessary. We note, however, that
although Ferbasa did provide certain
data, it did not provide all the necessary
information for such a recalculation.
With regard to eucalyptus charcoal,
Ferbasa provided monthly purchase
prices and quantities from unaffiliated
suppliers and monthly purchase
qguantities and COPs for affiliated
suppliers. Concerning iron ore, Ferbasa
provided monthly purchase prices and
quantities from unaffiliated suppliers
and monthly purchase quantities from
affiliated suppliers. However, Ferbasa
did not provide monthly inventory
quantities and values for either input.
Since we are not calculating materials
costs using a replacement cost
methodology, we would need the
inventory quantities and values in order
to properly recalculate the cost of these
materials consumed in the production
of ferrosilicon during the six-month
period of September 1994 through

February 1995. Thus, we are not able to
calculate the actual cost of these two
materials used in production during this
six-month period. Therefore, we have
used the facts otherwise available to
determine the costs for eucalyptus
charcoal and iron ore used in the
production of the subject merchandise.

As the facts available, we have
adjusted Ferbasa’s eucalyptus charcoal
costs by the monthly ratio of the
affiliate’s cost of producing this input to
the weighted-average purchase price
Ferbasa paid to affiliated and
unaffiliated suppliers for the input as
reported by Ferbasa in Appendix D-5 of
its COP response. Similarly, we have
adjusted Ferbasa’s iron ore costs by the
monthly ratio of average monthly
purchase price charged by Ferbasa’s
unaffiliated supplier to the weighted-
average purchase price Ferbasa paid to
affiliated and unaffiliated suppliers for
the input as reported by Ferbasa in
Appendix D-15 of its supplemental
COP response.

Comment 9: The petitioners contend
that in calculating the selling, general
and administrative (SG&A) expenses
included in COP, the Department used
Ferbasa’s interim, unaudited and
unconsolidated financial statement
which covers only the first two months
of 1995.

In addition, in determining interest
expenses, petitioners contend that the
Department divided the sum of
Ferbasa’s reported net financing
expenses for the six-month period for
which Ferbasa reported sales and cost
data by the sum of the monthly cost of
sales for that period. Thus, petitioners
argue, by failing to calculate these ratios
based on annual numbers, the
Department has acted contrary to its
established practice. Citing Silicon
Metal from Brazil, LTFV, at 26,985,
petitioners state that “G&A expenses are
period costs which should be based on
the annual period in which they were
incurred,” and claim the same is true for
interest expenses. Moreover, according
to petitioners, in calculating these
ratios, Department practice requires use
of a consolidated, audited financial
statement for the fiscal year that most
closely correlates to the POR. Petitioners
conclude, therefore, that the Department
should calculate the SG&A and interest
expense ratios based on Ferbasa’s 1994
audited financial statement since that
period most closely approximates the
six-month period for which Ferbasa
provided sales and cost data.

Furthermore, petitioners emphasize
that the Department should use the
constant currency figures from the
financial statement, which have been
adjusted to eliminate the distortive
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effects of hyperinflation experienced by
Brazil during the first half of 1994.

Ferbasa argues that there are two basic
flaws in petitioners’ proposition that the
Department should use the constant
currency figures from the 1994 fiscal
year (FY) audited financial statement.
First, Ferbasa claims that the figures on
the audited statement are the expenses
of the consolidated company (Ferbasa
and its subsidiaries) and second, the
selling expense line item includes
expenses such as freight charges and
commissions for outside parties that are
not related to the selling expenses
incurred by Ferbasa.

Additionally, Ferbasa contends that in
its COP calculations, the Department
incorrectly used a two-month SG&A
cost ratio provided in Ferbasa’s
September 21, 1995 questionnaire
response. According to Ferbasa, for the
final results of review, the Department
should use the six-month (September
1994-February 1995) weighted-average
SG&A ratio reported in the COP
response. This would be consistent with
the Department’s use of six-month
weighted-average COMs and financing
expenses and the Department’s
determination that Brazil was not a
hyperinflationary economy during this
period.

Department’s Position: We agree with
petitioners that Department should use
the annual consolidated income
statement adjusted for inflation to
determine the interest expense ratio.
However, it is the Department’s practice
to base G&A expenses on the
unconsolidated financial statement of
the company. In this case, we have
relied on the 1994 fiscal year
unconsolidated audited financial
statement to calculate G&A expenses,
and the consolidated statement to
determine the interest expense ratio.
The Department’s practice is to use the
consolidated income statement for
finance expenses because debt is
fungible and corporations can shift debt
and its related expenses toward or away
from subsidiaries in order to manage
profit. See Silicon Metal from Brazil:
Final Results of Antidumping Duty
Administrative Reviews, 59 FR 42,806
42,807 (August 19, 1994).

Since the value of the Brazilian
currency changed significantly for the
first half of 1994, costs which were
incurred at the end of the year are not
comparable to costs incurred at the
beginning of the year. Without the
application of indexing, the calculation
of general expenses for periods of such
significant inflation does not produce a
meaningful result. To calculate a
meaningful general expense amount, it
is necessary to restate each month’s

general expenses in equivalent terms,
that is, the currency value at a given
point in time, such as the end of the
year. This procedure has already been
accomplished and reported in the
constant currency column in Ferbasa’s
income statement. As explained in
Doing Business in Brazil (Price
Waterhouse, 1994), constant currency
amounts have been adjusted to price
levels current at the balance sheet date.
The constant currency column in the
financial statement, which reflects an
adjustment for the potentially distortive
effects of inflation, offers a more
accurate measure of Ferbasa’s
production costs. In an inflationary
environment such as Brazil’s during a
portion of the POR, money loses its
purchasing power at such a rate that
unadjusted comparisons of transactions
that have occurred at different times
during the accounting year are
misleading. As further described in
Doing Business in Brazil, the constant
currency financial statement is “‘used by
corporate management to monitor and
compare results of operations and by
financial analysts to evaluate the
performance of listed corporations.”
Any financial statement which corrects
for potential distortions, such as those
caused by inflation, are preferable to
financial statements which include such
distortions.

Further, due to the periodic nature of
such costs, we have followed the
Department’s established practice of
calculating G&A and interest expenses
using the annual audited income
statement for the fiscal year covering the
greatest part of the POR. See Final
Determination of Sales at Less Than
Fair Value: Oil Country Tubular Goods
from Argentina, 60 FR 33,539, 33,549
(June 28, 1995) and Final Determination
of Sales at Less Than Fair Value: Hot-
Rolled Carbon Steel Flat Products, Cold-
Rolled Carbons Steel Flat Products,
Corrosion-Resistant Carbon Steel Flat
Products, and Cut-to-Length Carbon
Steel Plate from Canada, 58 FR 37105,
37133 (July 9, 1993). To calculate G&A
and interest expenses for purposes of
COP and CV in these final results, we
have therefore used the constant
currency values from the 1994 audited
financial statement covering the greatest
part of the period for which we are
using price and other cost data.

With regard to the calculation of
selling expenses for purposes of CV, in
accordance with established Department
practice, we have used the sale-specific
selling expenses reported by Ferbasa in
its response to the Department’s sales
questionnaire. See, Policy Bulletin 94.6,
Treatment of adjustments and selling

expenses in calculating the cost of
production (COP) and (CV).

Comment 10: The petitioners asset
that in determining the net interest
expenses to be included in COP and CV,
it is the Department’s established
practice to reduce the amount of total
interest expenses only by interest
income from short-term investments
derived from working capital. The
petitioners further assert that if a
respondent fails to demonstrate that its
claimed offset is related solely to short-
term income, the Department’s practice
is to disallow the claimed offset.

Petitioners allege that for this review,
Ferbasa failed to demonstrate that its
claimed offset was related to short-term
interest income. Despite Ferbasa’s
acknowledgement that two of the six
items that comprise its interest income
category on the financial statement do
not qualify as short-term interest income
for purposes of dumping calculations,
petitioners argue that Ferbasa failed to
make an affirmative demonstration that
the remaining four categories do relate
solely to short-term interest income.

Thus, the petitioners conclude that
the Department should not allow any
offset for short-term interest income to
the total interest expenses recorded in
Ferbasa’s financial statement.

Ferbasa opposes the petitioners’
recommendation that the Department
deny an offset adjustment to claimed
interest expenses. In responding to
petitioners’ argument that it failed to
adequately demonstrate that short-term
nature of the four categories of interest
income for which it claims an
adjustment, Ferbasa claims that the four
categories of income are related to
interest income received from (1)
savings or checking accounts, (2) late
payments of customer accounts
receivables, (3) short-term investment
transactions, and (4) monetary
correction of gains on receivables.
Ferbasa emphasized that these four
categories are all of a short-term nature.
Accordingly, Ferbasa argues, the
Department should continue to grant
this adjustment for the final results of
review.

Department’s Position: The
Department generally considers
Ferbasa’s response with regard to its
calculation of interest expense to be in
compliance with the statute and with
the Department’s questionnaire. In its
March 27, 1996 supplemental COP
response, Ferbasa provided a worksheet
demonstrating its calculation of net
interest expenses, specifically noting
which categories of interest income are
not derived from short-term investments
and were therefore excluded from its
calculation of net interest expenses.
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There is no information on the record
that would support petitioners’ claim
that Ferbasa overstated its short-term
interest income and consequently
understated its interest expense.
However, in preparing its reported net
interest expenses, Ferbasa used the
historical cost figures from the
consolidated 1994 fiscal year audited
financial statement. As discussed in the
Department’s Position with regard to
Comment 9 above, it is the Department’s
practice, when calculating general costs
on an annual basis for an economy that
experienced hyperinflation during that
annual period, to rely on values
reported on a constant currency basis.
Therefore, it was necessary to
recalculate Ferbasa’s net interest
expenses for these final results of
review. Because Ferbasa’s worksheet
did not provide detail concerning short-
term vs. long-term interest income based
on the constant currency values
recorded in its audited financial
statements, the Department relied on the
facts otherwise available to calculate a
net interest expense ratio. As the facts
otherwise available the Department (1)
determined the ratio of short-term
income to total interest income as
provided based on the historical cost
figures, and (2) applied this ratio to the
total interest income value recorded in
the constant currency portion of the
financial statement to determine the
short-term interest income offset to total
interest expenses.

Comment 11: The petitioners argue
that the Department erred in its
calculation of COP by relying on
Ferbasa’s reported allocation of indirect
expenses (consisting of fixed and
variable factory overhead) over installed
capacity. Petitioners contend that
installed capacity is not an appropriate
basis for allocating indirect expenses
because it is a theoretical parameter that
does not reflect the actual operations of
a company.

The petitioners contend that Ferbasa
reported final numbers already allocated
to the production of ferrosilicon but
failed to provide a worksheet that would
explain how those expenses were
allocated. In addition, petitioners
suggest that information provided by
Ferbasa on the record does not contain
sufficient detail to allow the Department
to properly allocate these expenses.
Therefore, the petitioners conclude that
the Department should resort to the
facts otherwise available and determine
an amount for indirect expenses by
multiplying the sum of Ferbasa’s
reported monthly materials, labor,
energy, and utility costs by the variable
and fixed overhead ratio provided in the
petitioners’ sales-below-cost allegation.

Ferbasa contests petitioners’
allegations that it did not properly
report and allocate its indirect (variable
and fixed factory overhead) expenses.
Ferbasa claims that it provided itemized
costs in its supplemental COP response
and that those costs were incurred by
the indirect cost centers related to the
production of ferrosilicon. Finally,
Ferbasa states that it has reported these
costs in the same manner as they are
allocated in its accounting system (i.e.,
on the basis of installed capacity) and in
accordance with the provisions set forth
in section 773(f)(1)(A) of the
antidumping statute. In conclusion,
Ferbasa argues that the Department
should accept its reported allocation of
these expenses for the final results of
review.

Department’s Position: The
Department considers Ferbasa’s
response with regard to the calculation
of fixed and variable factory overhead to
be in accordance with the Department’s
guestionnaire and the statute. Ferbasa
reported these costs in the same manner
in which it records them in its financial
statement, which it maintains in
accordance with Brazilian GAAP. As
stated in the Department’s Position to
Comment 2, it is the Department’s
established practice to accept costs
taken directly from a respondent’s
accounting system when that system is
in accordance with the foreign country’s
GAAP and it is clear that the figures
reported do not distort the dumping
calculations. In its March 1, 1996, COP
guestionnaire response Ferbasa states
that the per unit monthly variable and
fixed overhead costs were calculated by
dividing the total monthly costs by the
total monthly quantity produced.
Ferbasa further states that the
production of ferrosilicon is a
continuous process and that the
company had no idle assets and
incurred no expenses for idle
equipment, closures or shutdowns
during the POR. See pp. D-20, 25, and
34.

We agree with the petitioners that the
Department does not normally accept
installed capacity as an allocation factor
for costs because it does not necessarily
reflect the actual operations of the
company. However, based on the
information provided by Ferbasa, as
discussed above, in this instance
installed capacity does in fact reflect the
operations of the company during this
period. Therefore we have determined
that Ferbasa’s methodology is an
acceptable allocation basis for these
costs during this period.

Comment 12: Petitioners contend that
in calculating CV the Department must
include an amount for ICMS and IPI

taxes incurred on material inputs since
the statute requires the inclusion of
taxes that are not remitted or refunded
upon exportation. See, section 773(e) of
the Act.

The petitioners further contend that
although the Department instructed
Ferbasa to report the net per-unit
amounts Ferbasa paid for all internal
taxes imposed on purchases of direct
materials used to produce ferrosilicon
during the POR, Ferbasa only reported
ranges of tax rates for ICMS and IPI
taxes. Petitioners also argue that in
calculating the monthly per-unit
amounts incurred for ICMS and IPI
taxes, Ferbasa inappropriately based its
calculation on the total value of all raw
materials purchased rather than on the
value of raw materials consumed in the
production of ferrosilicon during the
POR. Petitioners conclude that this
resulted in Ferbasa’s reporting tax
amounts that do not correspond to the
cost of materials consumed.

Because Ferbasa failed to report the
amount of taxes for material consumed,
the petitioners urge the Department to
resort to the facts otherwise available in
the calculation of CV and apply the
highest ICMS and IPI tax rates reported
by Ferbasa of 17 and 15 percent,
respectively.

Ferbasa argues that petitioners’
contentions on this issue are without
merit since the URAA explicitly
amended the antidumping law to
remove consumption taxes from NV and
eliminate the addition of taxes to U.S.
price in order to ensure that no
consumption tax is included in either
market’s price (i.e., to achieve tax
neutrality). Specifically, section
773(a)(6)(B) of the Act requires the
Department to reduce NV by the amount
of indirect taxes imposed on the foreign
product or components thereof that
have been rebated or not collected, to
the extent that such taxes are added to
or are in the price of the foreign like
product. Ferbasa argues, as such, where
CV is used as NV, the Department
should not include consumption taxes
in the NV.

Ferbasa also responds to petitioners’
claim that Ferbasa’s reporting
methodology for calculating taxes is
flawed and should be rejected. Ferbasa
contends that it calculated the tax rates
based on monthly purchases and then
applied that rate to the value of monthly
consumption in order to derive the
reported monthly taxes associated with
the production of ferrosilicon during the
POR.

Department’s Position: We agree with
Ferbasa that it reported ICMS and IPI
taxes in a manner that is in accordance
with Department practice.
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Further, we have determined that the
ICMS and IPI taxes must be added to the
CV of the product under review. Section
773(e) of the Act requires the deduction
from CV of any internal taxes applicable
directly to material inputs or their
disposition which are remitted or
refunded upon exportation of the
subject merchandise. The ICMS and IPI
taxes were paid on material inputs for
the production of ferrosilicon by
Ferbasa. In so far as Brazil does not
rebate upon export the ICMS and IPI
taxes paid on the inputs used in the
production of finished ferrosilicon, the
cost of those exports entering the United
States must include the value-added
taxes (VAT) which were paid on the
inputs, regardless of when or how taxes
are recovered on home market sales. It
is important to note that indirect taxes
such as those at issue here are properly
viewed as being imposed upon and
“borne by’ the product, not the
producer. Thus, the fact that a producer
may recover the total taxes it paid by
virtue of unrelated home market
transactions is irrelevant to the question
of whether the exported product
continues to bear the tax burden.
Therefore, the tax amounts must be
added to CV to properly reflect the true
costs and expenses borne by this
product. See Final Results of
Antidumping Duty Administrative
Reviews: Silicon Metal Brazil, 61 FR
46763 (September 5, 1996).

Comment 13: Petitioners state that
Ferbasa pays ICMS taxes on its
purchases of electricity and that for
purposes of calculating CV, such taxes
should be included in the reported
electricity costs. Petitioners argue that
since Ferbasa failed to report these taxes
in its submissions, the Department
should apply the highest ICMS tax rate
(i.e., 17 percent) as the facts otherwise
available to calculate an amount of taxes
incurred on electricity and incorporate
this amount in the calculation of CV.

Department’s Position: We agree with
petitioners that ICMS taxes paid on
electricity for the production of
ferrosilicon must also be included in the
CV of this product. See the
Department’s Position on Comment 12
above. Because Ferbasa did not provide
any information with regard to its
payment of taxes on electricity for the
production of ferrosilicon, we have
determined to use the facts available to
fill this gap. Ferbasa reported that
during the POR it paid ICMS taxes of up
to 17 percent on material inputs.
However, since Ferbasa did not provide
specific data with regard to ICMS taxes
paid on electricity, we have used
publicly available data to fill the gap.
Specifically, we used information

contained in Price Waterhouse’s
publication Doing Business in Brazil,
July 1994, which shows that the
intrastate ICMS rate applied to
electricity was 18 percent. Therefore as
the facts otherwise available, we have
applied the 18 percent intrastate ICMS
tax rate to the electricity costs reported
by Ferbasa and included these figures in
our calculation of CV.

Comment 14: Petitioners argue that in
its calculations for the preliminary
results, the Department used an
incorrect exchange rate for converting
amounts reported in Reais to U.S.
dollars.

Department’s Position: We agree with
petitioners. The Department
inadvertently used an inverted exchange
rate for converting amounts reported in
Reais to U.S. dollars. We have corrected
this mistake for the final results of
review.

Comment 15: Ferbasa contends that
the Department incorrectly used the
monthly interest rate reported in
Ferbasa’s September 21, 1995
submission for the calculation of
Ferbasa’s imputed home market credit
expense. Ferbasa contends that the
Department should have used the
monthly interest rates reported in
Ferbasa’s December 1, 1995
supplemental sales response which
reflect Ferbasa’s actual short-term
borrowings during the POR.

Department’s Position: We disagree in
part with Ferbasa. Although Ferbasa did
provide revised monthly interest rates
based on its actual short-term
borrowings, we note that these rates
were not calculated in accordance with
accepted Department methodology.
Ferbasa calculated the reported rate as
a ratio of total monthly interest
payments to the number of “business
days,” rather than total days in a given
month. Since this ratio is applied to a
calculation formula that accounts for all
days in the month, the result would be
an overstated home market imputed
credit expense.

Therefore, we have continued to use
the monthly short-term interest rates
provided by Ferbasa in its original
guestionnaire response, as published in
the Dinheiro Vivo.

Comment 16: According to Ferbasa,
the Department incorrectly recalculated
Ferbasa’s U.S. credit expense by using a
home market interest rate. In addition,
Ferbasa alleges that the Department
incorrectly reclassified as *‘bank fees”
its actual U.S. credit expense and
adjusted NV for this amount. To correct
these errors, Ferbasa contends that the
Department should adjust NV only for
the amount of its actual U.S. credit
expenses which Ferbasa calculated

based on (1) total U.S. sales prices, (2)
its rate of U.S. dollar denominated
short-term borrowings, and (3) the
period of time between date of shipment
and date of receipt of payment by the
U.S. customer. Ferbasa argues that use
of its reported actual short-term U.S.
credit expense would be consistent with
longstanding Department practice.

Department’s Position: We agree with
Ferbasa on both points. First, we
erroneously misclassified Ferbasa’s
reported U.S. credit expenses as bank
fees and thus double-counted U.S.
credit expenses in our calculation of
NV. We have corrected this for these
final results. Second, we also agree that
we incorrectly recalculated Ferbasa’s
U.S. credit expenses by using a home
market interest rate for borrowings in
Reais.

As the Department stated in the Final
Determination of Sales at Less than Fair
Value: Fresh Cut Roses from Colombia,
60 FR 6980, 6998 (February 6, 1995), “in
determining the U.S. interest rate, it is
the Department’s policy that the interest
rate used for a particular credit
calculation should match the currency
in which the sales are denominated.”

After reviewing the information
submitted on the record, we have
determined that Ferbasa correctly
reported its U.S. imputed credit
expenses in its original submission, by
using its actual cost of short-term
borrowing in U.S. dollars during the
period. Therefore, for these final results,
we have used Ferbasa’s reported U.S.
credit expenses for input credit costs
incurred for U.S. sales.

Comment 17: According to Ferbasa,
the URAA explicitly amended the
antidumping law to remove
consumption taxes from the home
market price and eliminate the addition
of taxes to U.S. price, in order to ensure
that no consumption tax is included in
the price in either market (i.e., to
achieve tax neutrality). Specifically,
section 773(a)(6)(B) of the Act requires
the Department to reduce NV by the
amount of indirect taxes imposed on the
foreign product or components thereof
that have been rebated or not collected,
to the extent that such taxes are added
to or are included in the price of the
foreign like product.

Despite the statutory requirement,
Ferbasa argues that for the preliminary
results of review, the Department failed
to deduct from the home market selling
price the IPI tax included in the home
market gross unit price. Ferbasa
concludes that to correct this error for
the final results the Department should
deduct the amount of the IPI tax
(reported in the field ITAX) from the
gross unit price in its calculation of NV.
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The petitioners argue that the
adjustment for taxes referenced by
Ferbasa is relevant only in price-to-price
comparisons. In so far as Department
practice will require significant changes
in the margin calculations which will
result in a price to CV comparison, the
petitioners contend that the issue is
moot and need not be considered by the
Department.

Department’s Position: We agree with
petitioners that as a result of corrections
and changes to our calculation of COP,
our margin calculations have been based
on a price to CV comparison. Therefore,
the issue of deducting IPI taxes from
home market prices need not be
addressed in this notice.

Comment 18: Ferbasa argues that the
Department, in its calculation of NV,
failed to offset the U.S. commissions by
an amount of home market indirect
selling expenses and inventory carrying
costs even though no commissions were
paid for home market sales of
ferrosilicon, but a commission was paid
for the U.S. sale. Citing 8§ 353.56(c) of
the Department’s regulations, Ferbasa
contends that where a commission is
paid in one market and not in the other
market, the commission should be offset
by the sum of the indirect selling
expenses and inventory carrying costs
incurred in the other market up to the
lesser of the commission or the selling
expenses/inventory carrying costs.
Finally, Ferbasa argues that the
Department should correct this
oversight for the final results of review
by applying its indirect selling expense
ratio against gross unit prices less the
IPI tax.

Petitioners argue that Ferbasa’s
contentions regarding the commission
offset are incorrect. Petitioners suggest
that since Ferbasa stated that its
reported indirect selling expenses
reconcile to its financial statements and
its financial accounting system does not
reflect any taxes, home market indirect
selling expenses should be calculated
using gross unit price reduce by all
taxes.

Department’s Position: We agree with
Ferbasa that in the preliminary results
margin calculations the Department
inadvertently did not make an offsetting
adjustment to NV for the commission
incurred on the U.S. sale of ferrosilicon.
We have corrected this oversight for
these final results of review. However,
we also agree with petitioners that it
appears that Ferbasa calculated its
indirect selling expense and inventory
carrying cost ratios against a sales value
that was exclusive of both IPl and ICMS
taxes. Therefore, we have calculated this
adjustment by applying the combined
indirect selling and inventory carrying

cost ratios to home market prices that
are net of both of these taxes.

Final Results of Review

As a result of our analysis of the
comments received, we determined that
the following margins exist for the
period August 16, 1993 through
February 28, 1995:

Margin
Manufacturer/producer/exporter (per-
cent)

Companhia de Ferro Ligas da Bahia 00.05

The Department shall determine, and
the U.S. Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
U.S. price and NV may vary from the
percentages stated above. The
Department will issue appraisement
instructions directly to the U.S. Customs
Service.

Furthermore, the following deposit
requirement will be effective for all
shipments of subject merchandise from
Brazil entered, or withdrawn from
warehouse, for consumption on or after
the publication date of the final results
of this administrative review, as
provided by section 751(a)(1) of the Act:
(1) The cash deposit rate for the
reviewed company will be zero; (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in previous reviews or the
original less-than-fair-value (LTFV)
investigation, the cash deposit rate will
continue to be the rate published in the
most recent final results or
determination for which the
manufacturer or exporter received a
company-specific rate; (3) if the exporter
is not a firm covered in this review, an
earlier review, or the LTFV
investigation, but the manufacturer is,
the cash deposit rate will be that
established for the manufacturer of the
merchandise in the final results of this
review, earlier review or the LTFV
investigation, whichever is the most
recent; and, (4) the cash deposit rate for
all other manufacturers or exporters will
be 35.95 percent, the “‘all others” rate
established in the antidumping duty
order (59 FR 11769, March 14, 1994).

These cash deposit requirements,
when imposed, shall remain in effect
until publication of the final results of
the next administrative review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement

could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of the APO is a sanctionable
violation.

This administrative review and this
notice are in accordance with section
751(a)(1) of the Act (19 U.S.C.
1675(a)(1)) and 19 CFR 353.22.

Dated: November 4, 1996.

Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-29936 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-M

[A-580-825]

Certain Oil Country Tubular Goods
Other Than Drill Pipe From Korea;
Notice of Termination of Antidumping
Duty Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Termination of
Antidumping Duty Administrative
Review.

EFFECTIVE DATE: November 22, 1996.

SUMMARY: On September 17, 1996, the
Department of Commerce (“‘the
Department”) published in the Federal
Register (61 FR 48882) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on certain oil
country tubular goods other than drill
pipe from Korea, covering the period
February 2, 1995, through July 31, 1996.
This review has now been terminated as
a result of the withdrawal of the request
for administrative review by the
interested party.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Wimbush, Group Ill, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, D.C. 20230;
telephone (202) 482-1394.
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SUPPLEMENTARY INFORMATION:
Background

On August 30, 1996, SeAH Steel
Corporation (““SeAH"), a manufacturer
of merchandise subject to this order,
requested that the Department conduct
an administrative review of the
antidumping duty order of SeAH from
Korea, pursuant to section 19 CFR
353.22(a) (1994) of the Department’s
regulations. The period of review is
February 2, 1995 through July 31, 1996.
On September 17, 1996, the Department
published in the Federal Register (61
FR 48882) a notice announcing the
initiation of an administrative review of
the antidumping duty order on certain
oil country tubular goods other than
drill pipe from Korea, covering the
period February 2, 1995 through July 31,
1996.

Termination of Review

On October 21, 1996, we received a
timely request for withdrawal of the
request for administrative review from
SeAH. Because there were no other
requests for administrative review from
any other interested party, in
accordance with §353.22(a)(5) of the
Department’s regulations, we have
terminated this administrative review.

This notice is published in
accordance with section 751 of the
Tariff Act of 1930, as amended (19
U.S.C. 1675) and 19 CFR 353.22.

Dated: November 15, 1996.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 96-29941 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-485-602]

Tapered Roller Bearings and Parts
Thereof, Finished or Unfinished, From
the Republic of Romania; Amendment
of Final Results of Antidumping Duty
Administrative Review

AGENCY: International Trade
Administration, Import Administration,
Department of Commerce.

ACTION: Notice of amendment of final
results of antidumping duty
administrative review.

SUMMARY: On October 2, 1996, the
Department of Commerce (the
Department) published the final results
of its administrative review of the
antidumping duty order on tapered
roller bearings and parts thereof,
finished or unfinished, (TRBs) from
Romania. The review covered eight
companies and the period June 1, 1994

through May 31, 1995. Based on the
correction of ministerial errors made in
the margin calculation in those final
results, we are publishing this
amendment to the final results in
accordance with 19 CFR 353.28(c).
EFFECTIVE DATE: November 22, 1996.
FOR FURTHER INFORMATION CONTACT:
Karin Price or Maureen Flannery, AD/
CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington D.C. 20230;
telephone (202) 482-4733.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act.
In addition, unless otherwise indicated,
all citations to the Department’s
regulations are to the current
regulations, as amended by the interim
regulations published in the Federal

Register on May 11, 1995 (60 FR 25130).

Background

On October 2, 1996, the Department
published in the Federal Register (61
FR 51427) the final results of its
administrative review of the
antidumping duty order on TRBs from
Romania (52 FR 23320, June 19, 1987).
On October 7, 1996, we received a
timely allegation from respondent,
Tehnoimportexport, S.A. (TIE), that the
Department made ministerial errors in
the final results. The petitioner, The
Timken Company, has not responded to
these allegations.

In its final results, the Department
used information from a publicly
available summarized version of selling,
general, and administrative (SG&A)
expenses from two Thai bearing
companies used in the 1988-1990
administrative review of antifriction
bearings from Romania. TIE alleges that
the Department failed to exclude from
the surrogate value for SG&A expenses
the Thai sales business tax incurred
only on home-market sales; failed to
exclude from the surrogate SG&A rate
freight costs incurred on one type of
sale; and used an improper formula to
weight average the SG&A expenses
between the two types of sales made by
the Thai companies. We agree with TIE
that we made ministerial errors with
regard to the Thai business tax and the
freight costs, and have amended our
final results for these ministerial errors.
However, we disagree with TIE that the
other alleged error is ministerial, and

have not amended our final results for
such claimed error. For further
discussion, see Decision Memorandum
to Joseph A. Spetrini, Deputy Assistant
Secretary, Enforcement Group 1, dated
November 1, 1996, “‘Decision
Memorandum Regarding the Ministerial
Error Allegation in the 1994-1995
Administrative Review of Tapered
Roller Bearings and Parts Thereof,
Finished or Unfinished, from Romania,”
which is on file in the Central Records
Unit (room B-099 of the Main
Commerce Building).

Amended Final Results of Review

As a result of our correction of the
ministerial errors, we have determined
the margin to be:

Margin
Manufacturer/ " :

exporter Time period g:é?]rt)
Romania Rate 6/1/94-5/31/95 7.67

The Department will instruct the
Customs Service to assess antidumping
duties on all appropriate entries. The
Department will issue appraisement
instructions directly to the Customs
Service.

Furthermore, the following deposit
requirements will be effective upon
publication of this notice of amended
final results for all shipments of TRBs
from Romania entered, or withdrawn
from warehouse, for consumption on or
after the publication date, as provided
for by section 751(a)(2)(C) of the Act: (1)
the cash deposit rate for TIE and all
other exporters will be 7.67 percent; and
(2) for non-Romanian exporters of
subject merchandise from Romania, the
cash deposit rate will be the rate
applicable to the Romanian supplier of
that exporter. These deposit
requirements shall remain in effect until
publication of the final results of the
next administrative review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d)(1). Timely
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written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.28(c).

Dated: November 14, 1996.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 96-29940 Filed 11-21-96; 8:45 am)]
BILLING CODE 3510-DS-P

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 a.m. and 5:00
p-m. in Room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 96-113. Applicant:
The College of New Jersey, Hillwood
Lakes, CN-4700, Trenton, NJ 08650.
Instrument: Electron Microscope, Model
H-7000-S. Manufacturer: Hitachi
Instruments, Japan. Intended Use: The
instrument will be used to examine the
following at the ultrastructural level: (a)
the gills and a recently discovered gland
in the blue crab, (b) the kidneys, gills
and intestines of clams and oysters and
(c) the chromoplasts of algae. Research
will be conducted to determine: (a) the
function of the newly discovered gland
and how it influences the function of
the gill at various salinities, (b) how the
clam depurates heavy metals from its
body through the various organs
believed to be involved in excretion and
(c) the process by which chloroplasts in
the algae become replaced (or turned
into) other types of chromoplasts. In
addition, the instrument will be used for
educational purposes in several
undergraduate courses. Application
accepted by Commissioner of Customs:
October 31, 1996.

Docket Number: 96-114. Applicant:
Centers for Disease Control and
Prevention, NCEH, DEHLS, Mailstop F-
18, 4770 Buford Highway, NE, Atlanta,
GA 30341-3724. Instrument: ICP Mass
Spectrometer, Model MAT ELEMENT.
Manufacturer: Finnigan MAT, Germany.
Intended Use: The instrument will be
used for analysis of radionuclides in a
reference population in the U.S. and
determination of radionuclides in
persons with known or suspected
exposure to these elements. High
sample throughput (40-50 specimens
per day) will be required, placing
demands on the capacity of this
instrument for automation. Application
accepted by Commissioner of Customs:
October 31, 1996.

Docket Number: 96-115. Applicant:
Horn Point Environmental Laboratory,
2020 Horn Point Road, P.O. Box 775,
Cambridge, MD 21613. Instrument:
Fluorometer. Manufacturer: Heinz Walz,
GmbH, Germany. Intended Use: The
instrument will be used to investigate
photosynthesis in microscopic algae
(phytoplankton) as they exist in nature
(specifically in the Chesapeake Bay) and
in culture. An essential requirement of
the research is that measurements be
made on field samples directly without
previous manipulation to boost the
signal strength, such as filtration or
other steps to concentrate the
organisms. In addition, the instrument
will be used in a MEES-699 course on
Methods in Photosynthetic Regulation—
PAM Fluorometry to train students on
the use of the instrument in
photosynthetic research of
phytoplankton and higher plants.
Application accepted by Commissioner
of Customs: November 6, 1996.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 96-29938 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P

Northwestern University Medical
School; Notice of Decision on
Application for Duty-Free Entry of
Scientific Instrument

This is a decision pursuant to Section
6(c) of the Educational, Scientific, and
Cultural Materials Importation Act of
1966 (Pub. L. 89-651, 80 Stat. 897; 15
CFR part 301). Related records can be
viewed between 8:30 a.m. and 5:00 p.m.
in Room 4211, U.S. Department of
Commerce, 14th and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 96-097. Applicant:
Northwestern University Medical
School, Chicago, IL 60611. Instrument:
Electron Microscope, Model JEM-1220.
Manufacturer: JEOL Ltd., Japan.

Intended Use: See notice at 61 FR
51276, October 1, 1996. Order Date:
June 3, 1996.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as this
instrument is intended to be used, was
being manufactured in the United States
at the time the instrument was ordered.
Reasons: The foreign instrument is a
conventional transmission electron
microscope (CTEM) and is intended for
research or scientific educational uses
requiring a CTEM. We know of no
CTEM, or any other instrument suited to
these purposes, which was being
manufactured in the United States at the
time of order of the instrument.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 96-29939 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P

The University of North Carolina;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C.

Docket Number: 96-095. Applicant:
The University of North Carolina at
Chapel Hill, Chapel Hill, NC 27599—
3290. Instrument: Stopped-Flow
Spectrophotometer, Model SF-61DX2.
Manufacturer: Hi-Tech Ltd., United
Kingdom. Intended Use: See notice at 61
FR 51276, October 1, 1996.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides: (1) sequential multi-mixing of
three reagents under computer control,
(2) a diode array detector with an anti-
bleaching shutter and (3) a flow circuit
consisting of a fused silica block to
minimize artifacts associated with
tubing and leakage. These capabilities
are pertinent to the applicant’s intended
purposes and we know of no other
instrument or apparatus of equivalent
scientific value to the foreign
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instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 96-29944 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DS-P

Export Trade Certificate of Review

ACTION: Notice of application.

SUMMARY: The Office of Export Trading
Company Affairs (“OETCA"),
International Trade Administration,
Department of Commerce, has received
an application for an Export Trade
Certificate of Review. This notice
summarizes the conduct for which
certification is sought and requests
comments relevant to whether the
Certificate should be issued. Applicant
has requested expedited review.

FOR FURTHER INFORMATION CONTACT: W.
Dawn Busby, Director, Office of Export
Trading Company Affairs, International
Trade Administration, (202) 482—-5131.
This is not a toll-free number.

SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (15 U.S.C. 4001-21) authorizes the
Secretary of Commerce to issue Export
Trade Certificates of Review. A
Certificate of Review protects the holder
and the members identified in the
Certificate from state and federal
government antitrust actions and from
private, treble damage antitrust actions
for the export conduct specified in the
Certificate and carried out in
compliance with its terms and
conditions. Section 302(b)(1) of the Act
and 15 CFR 325.6(a) require the
Secretary to publish a notice in the
Federal Register identifying the
applicant and summarizing its proposed
export conduct.

Request for Public Comments

Interested parties may submit written
comments relevant to the determination
whether a Certificate should be issued.
An original and five (5) copies should
be submitted no later than 20 days after
the date of this notice to: Office of
Export Trading Company Affairs,
International Trade Administration,
Department of Commerce, Room 1800H,
Washington, D.C. 20230. Information
submitted by any person is exempt from
disclosure under the Freedom of
Information Act (5 U.S.C. 552).
Comments should refer to this
application as ““Export Trade Certificate
of Review, application number 96—
00007.”" A summary of the application
follows.

Summary of the Application

Applicant: Committee for the Fair
Allocation of Rice Quotas (““CFARQ™),
3050 K Street, N.W., Suite 400,
Washington, D.C. 20007.

Contact: Laurence J. Lasoff, Attorney,
Telephone: (202) 342—-8400.

Application No.: 96-00007.

Date Deemed Submitted: November 8,
1996.

Members (in addition to applicant):
Cargill Incorporated, Greenville,
Mississippi; Louis Dreyfus Corporation,
Wilton, Connecticut; and Riviana Foods,
Inc., Houston, Texas.

CFARQ seeks a Certificate to cover the
following specific Export Trade, Export
Markets, and Export Trade Activities
and Methods of Operations.

Export Trade
Products

Semi-milled and wholly milled rice,
whether or not polished or glazed
(Harmonized Tariff Schedule 1006.30)
(referred to as “milled rice”) and husked
(brown) rice (Harmonized Tariff
Schedule 1006.20).

Export Markets

For purposes of administering the
European Union’s tariff rate quota: The
countries of the European Union.

For purposes of Export Trade Activity
and Method of Operation: All parts of
the world except the United States (the
fifty states of the United States, the
District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, Guam,
the Commonwealth of the Northern
Mariana Islands, and the Trust Territory
of the Pacific Islands).

Export Trade Activities and Methods of
Operation

1. The Committee will administer a
system for allocating the U.S. share of
the European Union (“‘EU”) tariff rate
quotas (“TRQs™) for milled rice and
brown rice (roughly 38,000 tons of
milled rice and 8,000 tons of brown
rice) agreed to as compensation to the
United States for the enlargement of the
EU to include Austria, Finland, and
Sweden, as follows:

a. The Committee will operate a quota
tender system in which certificates of
quotas will be offered on open tender to
the highest bidder 30 days prior to the
release of each quota tranche, as defined
by the EU.

b. The administration of the quota
tender system will be carried out by an
independent economic consultant, who
will be retained by the Committee for
purposes of administering the tender
program.

c. Thirty days prior to the beginning
of each tranche of tariff rate quota, the
Committee, through its consultant, will
offer separate sub-parcels of quota
amounting to 100 tons each. Anyone,
whether a member of the Committee or
not, will be eligible to bid on each sub-
parcel, upon posting a five percent bid
bond.

d. The Committee will issue a written
request to bid on each available sub-
parcel, as well as an official form on
which to place the bid. Potential bidders
will have five working days to respond
to the bid request. All bid information
will be returned to the consultant
within five working days. At the close
of the five day period, the consultant
will award certificates of quotas to the
highest bidder on each sub-parcel upon
payment of monies bid. Additionally,
the certificates will be re-tradeable.

e. In the event that identical bids are
submitted on a particular sub-parcel, the
consultant will split the parcel among
the relevant bidders.

2. The Committee will oversee the
redistribution of proceeds arising out of
the administration of the quota tender
system as follows:

a. The Committee will not decide on
the distribution of proceeds arising out
of a particular quota year until the
passage of at least one year after the
conclusion of the quota year in
question.

b. Once the proceeds from a particular
quota year become eligible for
distribution, the Committee will decide
on the amount and method of
distribution based on a four-fifths vote
of the member companies.

c. In considering the method of
redistribution the Committee may take
into account a number of factors
including: (1) the share of the European
market held by the individual members
during the period; (2) the share of the
world market held by the individual
members during the period; (3)
extraordinary factors that may have
affected individual members during the
period; and (4) such other factors as the
Committee deems appropriate.

3. The Committee and/or its Members
may use funds generated through the
guota tender process to conduct market
development activities if the Committee
so chooses. The Committee and/or its
Members may exchange or discuss
information necessary for the carrying
out of such programs.

4. The Committee and/or its Members
may:

a. Provide for an administrative
structure to implement the foregoing
tariff rate quota system, relating to the
U.S.-EU Compensation Agreement and
EU regulations, including the hiring of
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an independent economic consultant to

administer the quota tender system;

b. Exchange and discuss information
regarding the structure and method for
administering the foregoing tariff rate
quota system, relating to the U.S.=EU
Compensation Agreement and EU
regulations;

c. Discuss the type of information
needed regarding past transactions and
exports that are necessary for
administering the foregoing tariff rate
quota system relating to the U.S.—EU
regulations and for effectuating any
redistribution of proceeds arising out of
the administration of the system.

Abbreviated Amendment Procedures

New Committee members may be
incorporated in the Certificate through
an abbreviated amendment procedure.
An abbreviated amendment shall
consist of a written notification to the
Secretary of Commerce and the Attorney
General identifying the Committee
members that desire to become members
under the Certificate pursuant to the
abbreviated amendment procedure and
certifying for each such member so
identified its sale of individual products
in its prior fiscal year. Notice of the
members so identified shall be
published in the Federal Register.
However, the Committee may withdraw
one or more individual members from
the application for the abbreviated
amendment. If 30 days or more
following publication in the Federal
Register, the Secretary of Commerce,
with the concurrence of the Attorney
General, determines that the
incorporation in the Certificate of these
members through the abbreviated
amendment procedure is consistent
with the standards of the Act, the
Secretary of Commerce shall amend the
Certificate to incorporate such members,
effective as of the date on which the
application for amendment is deemed
submitted. If the Secretary of Commerce
does not within 60 days of publication
in the Federal Register so amend the
Certificate, such amendment must be
sought through the non-abbreviated
amendment procedure.

Terms and Conditions of Certificate

1. Except as expressly authorized in
Export Trade Activity and Methods of
Operation 4(C), in engaging in Export
Trade Activities and Methods of
Operation, neither the Committee nor
any Member shall intentionally
disclose, directly or indirectly, to any
other Member (including parent
companies, subsidiaries, or other
entities related to any Member not
named as a Member) any information
regarding its or any other Member’s
costs, production, inventories, domestic

prices, domestic sales, capacity to
produce Products for domestic sale,
domestic orders, terms of domestic
marketing or sale, or U.S. business
plans, strategies, or methods, unless (1)
such information is already generally
available to the trade or public; or (2)
the information disclosed is a necessary
term or condition (e.g., price, time
required to fill an order, etc.) of an
actual or potential bona fide export sale
and the disclosure is limited to the
prospective purchaser.

2. The Committee and its Members
will comply with requests made by the
Secretary of Commerce on behalf of the
Secretary or the Attorney General for
information or documents relevant to
conduct under the Certificate. The
Secretary of Commerce will request
such information or documents when
either the Attorney General or the
Secretary of Commerce believes that the
information or documents are required
to determine that the Export Trade,
Export Trade Activities and Methods of
Operation of a person protected by this
Certificate of Review continue to
comply with the standards of section
303(a) of the Act.

Definitions

“Member” means a member of the
Committee who has been certified as a
“Member”” within the meaning of
Section 325.1(1) of the Regulations.
Members must sign the Operating
Agreement of the Committee in order to
participate in the certified activities.
Any U.S. company, that is actively
engaged in rice milling or that has
exported U.S. rice in the preceding or
current calendar year and that wishes to
participate in the activities covered by
this certificate, may join the
Committee’s membership by executing
the Operating Agreement and paying a
membership fee of $3,000 per calendar
year. Any Committee member that is not
a listed Member may join the
Committee’s export trade certificate of
review by requesting that the Committee
file for an amended certificate. A
Member may withdraw from coverage
under this certificate at any time by
giving written notice to the Committee,
a copy of which the Committee will
promptly transmit to the Secretary of
Commerce and the Attorney General.

Dated: November 18, 1996.
W. Dawn Busby,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 96-29865 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-DR-F

North American Free-Trade Agreement
(NAFTA), Article 1904 Binational Panel
Reviews; Request for Panel Review

AGENCY: NAFTA Secretariat, United
States Section, International Trade
Administration, Department of
Commerce.

ACTION: Notice of Completion of the
Panel Review.

SUMMARY: On October 28, 1996 the
Binational Panel completed its review of
the Final Determination in the
antidumping duty administrative review
made by the International Trade
Administration respecting Gray
Portland Cement Clinker from Mexico,
Secretariat File No. USA-95-1904-02.
FOR FURTHER INFORMATION CONTACT:
James R. Holbein, United States
Secretary, NAFTA Secretariat, Suite
2061, 14th and Constitution Avenue,
Washington, D.C. 20230, (202) 482—
5438.

SUPPLEMENTARY INFORMATION:

On September 13, 1996 the Binational
Panel issued its decision affirming the
Final Determination in this matter and
instructed the Secretariat to issue a
Notice of Final Panel Action. The Notice
of Final Panel Action was issued on
September 25, 1996. No Request for an
Extraordinary challenge was filed
within 30 days of the issuance of the
Notice of Final Panel Action. Therefore,
on the basis of the Panel decision and
Rule 80 of the NAFTA Article 1904
Panel Rules, the Panel Review was
completed and the panelists were
discharged from their duties effective
October 28, 1996.

Dated: October 29, 1996.

James R. Holbein,

U.S. Secretary, NAFTA Secretariat.

[FR Doc. 96—29846 Filed 11-21-96; 8:45 am]
BILLING CODE 3510-GT-M

National Oceanic and Atmospheric
Administration

[1.D. 110896B]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of receipt of application
for a research permit (P610A).

SUMMARY: Notice is hereby given that
Steven A. Serfling of Mote Marine
Laboratory & Mote Aquaculture (P610A)
has applied in due form for a scientific
research permit to take listed shortnose
sturgeon.
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DATES: Written comments or requests for
a public hearing on this application
must be received on or before December
23, 1996.

ADDRESSES: The application and related
documents are available for review by
appointment in the following offices:

Office of Protected Resources, F/PR3,
NMFS, 1315 East-West Hwy., Room
13307, Silver Spring, MD 20910-3226
(301-713-1401); and

Director, Southeast Region, NMFS,
NOAA, 9721 Executive Center Drive, St.
Petersburg, FL 33702—-2432 (813-893—
3141).

Written comments, or requests for a
public hearing on this application
should be submitted to the Chief,
Endangered Species Division, Office of
Protected Resources.

SUPPLEMENTARY INFORMATION: Steven A.
Serfling, Mote Marine Laboratory &
Mote Aquaculture (P610A), requests a
research permit under the authority of
the Endangered Species Act of 1973
(ESA) (16 U.S.C. 1531-1543) and NMFS
regulations governing listed fish and
wildlife permits (50 CFR parts 217-227).

The applicant requests a five-year
permit to hold and breed hatchery
raised, listed shortnosed sturgeon at
Mote Marine Laboratory in Florida to
determine effects of high temperatures,
low oxygen and salinity on their
survival and growth. In addition,
attempts will be made to locate listed
shortnosed sturgeon in the St. Johns and
St. Marys rivers in Florida. If any
sturgeon are found, tissue samples will
be collected for toxic compound
analysis.

Those individuals requesting a
hearing should set out the specific
reasons why a hearing on this particular
application would be appropriate (see
ADDRESSES). The holding of such
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in this application summary
are those of the applicant and do not
necessarily reflect the views of NMFS.

Dated: November 8, 1996.
Robert C. Ziobro,

Acting Chief, Endangered Species Division,
Office of Protected Resources, National
Marine Fisheries Service.

[FR Doc. 96-29916 Filed 11-21-96; 8:45 am]

BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Announcement of Import Restraint
Limits for Certain Cotton, Wool and
Man-Made Fiber Textile Products
Produced or Manufactured in the
Federative Republic of Brazil

November 18, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing
limits.

implementation of certain of their
provisions.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

November 18, 1996.

Commissioner of Customs,
Department of the Treasury, Washington, DC

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Jennifer Aldrich, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Executive Order 11651 of March
3, 1972, as amended; section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854); Uruguay Round Agreements
Act.

The import restraint limits for textile
products, produced or manufactured in
Brazil and exported during the period
January 1, 1997 through December 31,
1997 are based on limits notified to the
Textiles Monitoring Body pursuant to
the Uruguay Round Agreements Act and
the Uruguay Round Agreement on
Textiles and Clothing (ATC).

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to establish
the 1997 limits.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 60 FR 65299,
published on December 19, 1995).
Information regarding the 1997
CORRELATION will be published in the
Federal Register at a later date.

The letter to the Commissioner of
Customs and the actions taken pursuant
to it are not designed to implement all
of the provisions of the Uruguay Round
Agreements Act and the ATC, but are
designed to assist only in the

20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), the Uruguay Round
Agreements Act and the Uruguay Round
Agreement on Textiles and Clothing (ATC);
and in accordance with the provisions of
Executive Order 11651 of March 3, 1972, as
amended, you are directed to prohibit,
effective on January 1, 1997, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton, wool and man-made fiber textile
products in the following categories,
produced or manufactured in Brazil and
exported during the twelve-month period
beginning on January 1, 1997 and extending
through December 31, 1997, in excess of the
following levels of restraint:

Category Twelve-mlti)nrlﬁ] restraint
Aggregate Limit
200-239, 300-369, | 464,917,189 square me-
400-469 and ters equivalent.
600-670, as a
group.
Sublevels within
the aggregate
218 i 5,723,243 square me-
ters.
219 s 20,894,921 square me-
ters.
225 e, 10,015,676 square me-
ters.
300/301 .......c......... 7,762,034 kilograms.
313 48,065,078 square me-
ters.
314 i, 7,869,461 square me-
ters.
315 23,608,382 square me-
ters.
317/326 ....oo